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EMPLOYER VEOLIA TRANSPORTATION SERVICES, INC.’S
STATEMENT IN OPPOSITION

Comes now, Veolia VEOLIA TRANSPORTATION SERVICES, INC. (*Veolia” or
“Employer” or “Company”), by and through its undersigned counsel, pursuant to Section
102.67(e) of the National Labor Relations Board Rules and Regulations, and herewith submits
it’s Statement in Opposition to the Amalgamated Transit Union, Local 689°s (“Union” and/or
“Petitioner”) Request for Review.

L PROCEDURAL BACKGROUND

A. Representation Petition.

On August 6, 2014, the Union filed a Representation Petition with the Board seeking to
become the collective bargaining representative of Road Supervisors, Safety and Training
Supervisors, and Safety Trainers employed by Veolia at its facilities located at 3201 Hubbard
Road in Hyattsville, Maryland and 2219 Adams Place NE in Washington, D.C." On August 29,
2014, the Union withdrew its Petition, which was approved by the Regional Director. On
September 23, 2014, the Union re-filed a Representation Petition in the current proceeding to
become the collective bargaining representative of the above described unit. In accordance with
NLRB procedures, the Board conducted a one (1) day hearing on October 7, 2014, before
Hearing Officer Jason Usher. Appearing for Veolia were James N. Foster, Jr., Esq. and Dean
Kpere-Daibo, Esq. Veolia presented three witnesses at hearing. Appearing for the Petitioner were

Douglas Taylor, Esq. and Brian Connolly, Esq. The Union did not present any witnesses at

hearing.
During the hearing and on the record, the Petitioner amended its pending Petition to the

extent the Union was no longer seeking to represent the Safety and Training Supervisors and

! Veolia’s Operators that are supervised by the Road Supervisors are represented by two separate unions, the
Amalgamated Transit Union, Local 1764 and the International Brotherhood of Teamsters, Local 639.
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Safety Trainers. (TR: 7-8). The Union sought in its amended Petition to only represent the Road
Supervisors and Lead Road Supervisors, excluding Safety and Training Supervisors and Safety
Trainers among others. (TR: 7-8). As a result of the Union’s partial withdrawal of its Petition,
Veolia moved for the Regional Director to issue an Order approving the withdrawal of the
Unjon’s Petition seeking to represent the full-time and regular part-time Safety and Training
Supervisors and Safety Trainers pursuant to Rule 102.60 of the National Labor Relations Board
Rules and Regulations. (TR: 7-8). The issue at hearing was whether the Road Supervisors the
Union sought to represent were statutory supervisors under Section 2(11) of the Act. Veolia and
the Union filed post-hearing briefs on October 16, 2014.

B. Failure to Give Nofice.

The NLRB failed to provide notice of the October 7? 2014 hearing to the two unions that
represent Veolia’s operators. Notice to the ATU, Local 1764 and Teamsters, Local 639 was
required pursuant to Rule 102.63(a) of the National Labor Relations Board Rules and
Regulations as they are labor organizations that represent employees that will be affected by
these proceedings. Road Supervisors perform driving work which is under the exclusive
jurisdiction of the bargaining units represented by the ATU, Local 1764 and Teamsters, Local
639. However, proper notice of the representation hearing was not provided to these parties who
should be or otherwise were affected by the proceeding and the Regional Director’s Decision and
Order in this matter. (TR: 18).

1L THE REGIONAL DIRECTOR’S DECISION AND OPINION

On October 27, 2014, the Regional Director for Region 5 issued a Decision and Order,
wherein the Regional Director correctly concluded Veolia’s Road Supervisors are statutory

supervisors pursuant to Section 2(11) of the Act inasmuch as, among other things, the Road




Supervisors exercise independent discretion to discipline operators. In reaching this conclusion,
the Regional Director went through an exhaustive legal and factual analysis of all applicable
Board precedent and relevant facts that are specific and exclusive to the Road Supervisors
employed by Veolia.

To come to such conclusion, the Regional Director found Veolia Road supervisors have
the authority to orally coach and counsel Veolia operators, write up operators, and remove
operators from service. (See Decision and Order, p.15). The Regional Director further concluded
when a Road Supervisor issues a verbal or written warning, such discipline goes into the
operator’s personnel file. (See Decision and Order, p.7,15). (See Decision and Order, p.7,15).
Significantly, the Regional Director concluded the Road Supervisors’ authority to issue verbal
and written warmnings to Veolia operators are explicitly contemplated by the progressive
discipline systems contained in the two collective-bargaining agreements covering Veolia
operators, Thus, the oral and written warnings issued by Road Supervisors fall under the purview
of the collective bargaining agreements and, pursuant to the agreements, are grievable.
Accordingly, the Regional Director concluded Road Supervisors have the authority to discipline
employees at Veolia. (See Decision and Order, p.7-8). Equally as important, the Regional

Director further concluded that these circumstances and facts were in marked contrast to the

facts of Diamond Transportation, where evidence presented during that hearing failed to meet
the Board’s standard for determining supervisory status promulgated in The Republican Co., 361
NLRB No. 15 (2014).

Moreover, the Regional Director concluded the Road Supervisors are statutory
supervisors because they exercise independent judgment in determining the level of discipline to

apply to an operator. Again, and equally as important, the Regional Director concluded the




decision in Diamond Transportation and the decision in the matter at hand are distinguishable
because in this case, Veolia presented uncontroverted record evidence demonstrating that the
operators are subject to a progressive discipline system and Road Supervisors’ written warnings
and memorializations of oral warnings are placed in operators’ personnel files.

Finally, the Regional Director held the numerous secondary indicia of supervisory status,
including, but not limited to, different uniforms, office space accessibility, training, management
meetings, and the ratio of supervisors to operators, also supports the conclusion that Road
Supervisors are statutory supervisors.

111 ISSUE RAISED IN THE. UNION’S REQUEST FOR REVIEW,

On November 11, 2014, the Union filed its Request for Review of the Regional
Director’s Decision and Order. In its Request for “Review,” the Union asserts “there is no
distinction between the duties of Road Supervisors” in Diamond Transportation and the Road
Supervisors in the matter at hand, and moved to have “the Review” in Diamond and this matter
consolidated. (See Union’s Request for Review). In addition, the Union asserts because Diamond
Transportation and Veolia Transportation Road Supervisors both partly enforce WMATA rules
and regulations, the Regional Directors’ Decision and Order in this matter that Veolia’s Road
Supervisors are supervisors under the Act is incorrect. Veolia now files its Statement in
Opposition to the Union’s Request for Review.

Iv. STATEMENT OF FACTS

Rather than simply repeat the factual recitations contained in the Veolia’s Post-Hearing
Brief submitted to the Region, Veolia incorporates by reference said brief and aftaches it to this
Statement in Opposition as Attachment A for the Board’s Review, Furthermore, the Regional

Direcior’s Decision and Order is attached as Attachment B.




V. THE UNION’S MOTION FOR CONSOLIDATION MUST BE DENIED

A. Brief Statement of the Law

Pursuant to Section 102.72(c) of the NLRB Rules and Regulations, the Regional Director
may exercise the power to consolidate a petition with any other petition and/or proceedings that
may have been instituted in the same Region. When making such determination, the Regional
Director will consider whether such consolidation appears necessary in order to effectuate the
purpose of the Act, or to avoid unnecessary costs and/or delays. NLRB Rules and Regs Sec.
102.72 (a),(c). In addition, pursuant to the NLRB Representation Proceedings Case Handling
Manual, § 11716, consolidations occur in representation cases where the Employer is the same in
each case or multiple employers are sufficiently related.

B. The Union’s Request to Consolidate This Matter and Diamond Transportation is Not
Appropriate and Must be Denied.

The Union’s request to consolidate the matter at hand with the Diamond Transportation
Case Number 05-RC-134217 (hereinafter “Diamond™) is improper and must be denied. First,
pursuant to Section 102.72(c), a request of consolidation should have been made to the Regional
Director prior to the hearings in both proceedings to provide the necessary due process to the
partics involved and other interested parties. Second, the cases are factually distinguishable.
Third, consolidation of these two cases would be improper pursuant to NLRB Representation
Proceedings Case Handling Manual, § 11716 inasmuch as Veolia and Diamond are not

sufficiently related.




1. Consolidation is Tmproper Because the Union Failed to Move for Consolidation
at the Representation Hearing,

The Union’s request for consolidation must fail insofar as its request for consolidation is
untimely. In this respect, the Union never requested consolidation of these two matters to the
Regional Director.

Clearly, any request for consolidation should have been made to the Regional Director
prior to the Region holding a hearing and issuing a Decision and Opinion. The Union, however,
despite having absolute control over the filing of this petition and the petition in Diamond, failed
to process the petitions at the same time in order to corrgctly and timely request that the Regional
Ditector consolidate the petitions, Instead, the Union filed both petitions in early August but then
withdrew the Veolia petition. If the Union believed that the consolidation was proper in order to
effectuate the purposes of the Act and/or to preserve the scarce judicial and administrative
resources of the NLRB, it could have requested that the Regional Director consolidate the
proceedings in early August, 2014 when both petitions were filed and pending. The Union,
however, voluntarily chose to manipulate the process by withdrawing the initial Veolia Petition
and proceeding to hearing and receiving the Regional Director’s Decision and Order in Diamond
so that it could attempt to argue that the decision in Digmond should be dispositive to the
resolution of the case at hand.” The Union’s conduct in this respect mandates that the Union’s
Motion to Consolidate be denied.”

2. Consolidation Is Improper Because It Would Deny Veolia Its Due Process
Rights.

Consolidation of the two cases after the Regional Director has heard all the evidence in

both proceedings and issued his Decision and Order is improper because it prevents Veolia from

2 The Union miscalculated the significance of the factual differences in the two cases as highlighted by the Regional
Director in the Decision and Order.
* Veolia asserts that the Union has failed to properly move the Board to consolidate these matters.
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receiving the necessary and required due process. More specifically, Veolia was not given notice
of the Union’s Petition and hearing in the Diamond case. Without such notice, Veolia was not
provided the necessary opportunity to present witnesses, cross-examine witnesses, or review
documents entered into evidence during the Diamond case. Veolia and Diamond had separate
procedural processes and separate hearings that established separate and distinet ovidence. In
fact, the only party that was provided notice of both proceedings, presented evidence in both
hearings, and was provided the opportunity to cross-examine witnesses in both hearings was the
Union. The Union now requests the Board to review this case and determine whether VEOLIA’s
Road Supervisors are supervisors under the meaning of the Act based upon facts that were
presented in a hearing Veolia was not provided notice of or given the opportunity to be present at
and based on facts that may not even apply to Veolia. In light of the above, consolidation is
clearly not appropriate.

3. Consolidation Is Improper Because It Would Deny ATU, 1764 And Teamsters,
639 Their Due Process Rights.

In addition, the NLRB failed to provide notice of the Diamond proceedings to the
Amalgamated Transit Union, Local 1764 (“ATU”} and International Brotherhood of Teamsters,
Local 639 (“Teamsters™), the two unions that Veolia has collective bargaining agreements with
covering Veolia’s 0perators.5 If consolidation of these two cases is appropriate, notice of the
Diamond proceedings to the ATU, Local 1764 and Teamsters, Local 639 would have been

required pursuant to Rule 102.63(a) of the National Labor Relations Board Rules and

* Importantly, it is the distinguishable factual evidence that resulted n the two distinct decisions.

? In the matter at hand, the two unions were not provided notice of the petitions or hearing in this proceeding and
such oversight was improper pursuant to Rule 102.63(a) of the National Labor Relations Board Rules and
Regulations. In fact, Teamsters, Local 639 had to file a Motion to Intervene to be placed on the ballot in the event an
election was ordered because of their interest in the petitioned unit. (See Aitached, Teamsters, Local 639 Motion to
Intervene).
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Regulations as they are labor organizations that represent employees that would have been
affected by the Diamond proceedings.

Neither the Teamsters nor the ATU were given notice of the petition or the hearing in
Diamond. These unions were not provided the opportunity to intervene and present evidence of
their possible interest in the petitioned unit. Therefore, inasmuch as there are two interested
unions that did not receive notice and were not been given the opportunity to be heard and
participate in the Diamond case, the Union’s request to consolidate must be denied.

4. Consolidation Is Improper Because The Facts of The Two Cases Are
Distinguishable.

In its Motion to Consolidate, the only argument advanced by the Union in support of
consolidation is that there is no distinction between the duties of a Road Supervisor at Diamond
and a Road Supervisor at Veolia. Initially, it is imperative to note that the Union’s statement in
this respect is not only unsupported by the record evidence but the record evidence also directly
contradicts it. Of particular importance is the undisputed fact that Veolia’s operators are
represented by two unions and the terms and conditions of employment of the Veolia operators’
is governed by two collective bargaining agreements. In sharp contrast, Diamond’s operators are
not represented by a union and the resulting impact of this fact was heavily relied upon by the
Regional Director in distinguishing the two cases. In this respect, the Regional Director noted
that Veolia presented uncontroverted record evidence demonstrating that Veolia operators are
subject to a progressive discipline system created and acknowledged by the two collective
bargaining agreements covering Veolia’s operators. He further concluded the Road Supervisors’
written warnings and memorializations of oral warnings were placed in operators’ personnel file

and were part progressive discipline procedure defined in the collective bargaining agreements.
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The Regional Director found these facts and others distinguishable from the facts of Diamond
and such facts must result in the Union’s Motion to Consolidate.

5. Consolidation is Improper Because Veolia and Diamond are NOT Sufficiently
Related.

The Board should deny the Union’s request for consolidation because Veolia and
Diamond are not sufficiently related. Veolia contracts with cities, counties, airports, companies
and universities to operate their transportation systems nationwide. In regards to the matter at
hand, Veolia contracts with the WMATA to perform transit services for disabled and vulnerable
customers. Veolia is one of three transportation providers of fransportation services for
WMATA’s MetroAccess Project. (See Attached, March 1, 2013, Metro News Release).
However, Veolia is the largest contractor in the WMATA system. As the largest contractor,
Veolia employs approximately 750 to 800 employees to service the WMATA {ransportation
coniract. Also, as previously discussed above, Veolia has existing collective bargaining
agreement with the Amalgamated Transit Union, Local 1764 and International Brotherhood of
Teamsters Union, Local 639, covering Veolia’s operators. (Ex-1; Ex-2); (Ex.14).

In contrast, Diamond Transportation is a local transportation company which focuses on
an array of transportation services, including charter buses, school buses, as well as paratransit.
(See Attached, Diamond Transportation Website). Diamond Transportation is a self-proclaimed
Northern Virginia Company that is dedicated to providing Northern Virginia with a wide variety
of transportation options. (See Affached, Diamond Transportation Website). In regards to the
services Diamond provides to WMATA, Diamond provides the smallest amount of service to the

WMATA contract only receiving 9.79 million for its services.® Accordingly, Diamond does not

® In comparison, Veolia receives 36.46 Million for its services provided to WMATA.
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employ nearly the amount of employees to service the WMATA contract as Veolia. Finally,
Diamond does not have two union confracts covering its operators.

Although Veolia and Diamond are both contractors for the WMATA transportation
system, the two Employers are separate and distinct. Veolia hires, ‘trains, supervises and
terminates its own employees. Neither Veolia nor Diamond has control over the actions of one
another’s operators or Road Supervisors. While both Road Supervisors enforce WMATA
policies and procedures, Veolia Road Supervisors are also tasked with enforcing Veolia specific
rules and procedures. (TR: 51-52; 173); (TR: 191-192; 60-61). In addition, the two Employers
provide separate and distinct job descriptions to their Road Supervisors. (Ex. 10). The incident
reports and operator evaluations prepared by Veolia Road Supervisors are identified with a
Veolia Transportation label, not WMATA or Diamond. In fact, it is clear that the two employers
do not utilize the same documents for their respective Road Supervisors to prepare and utilize
while performing their duties. Also, Veolia employees are housed at facilities located at 3201
Hubbard Road in Hyattsville, Maryland and 2219 Adams Place NE in Washington, D.C. No
Diamond employees are housed at either of these two locations. Accordingly, other than the two
Employers providing service to WMATA, the two are separate and distinct in every way.

Therefore, based upon the facts described above, in the record of these proceedings, and
in the Regional Director’s Decision and Order, it is axiomatic that Veolia and Diamond are not
sufficiently related. As a result, the Board must deny the Union’s request to consolidate the
Diamond case and the matter at hand.

6. Consolidation is Improper Because it Would Result in Unnecessary Delay and
Unnecessary Costs.

Consolidation of these two matters would require the Board to spend an inordinate

amount of time culling through the record presented in the instant matter and in Diamond in
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order to engage in a comparison of the evidence presented. This exercise would take a
considerable amount of time and require the Board to use a considerable amount of resources,
including financial resources. Stated another way, contrary to Section 102.72 of the Boards

Rules and Regulations, consolidation would result in unnecessary delay and unnecessary costs.

7. Conclusion
In short, consolidation of the instant matter and Diamond is precluded by the Union’s
failure to request consolidation in a timely manner. In addition, consolidation is improper
because the two cases are factually distinguishable. Finally, consolidation in no way effectuates
the purpose of the Act or avoids unnecessary costs or delay; instead consolidation prevents the
parties from having the required notice, due proéess, and opportunity to be heard on in these
proceedings and would result in unnecessary costs and delay.
VI THE REGIONAL DIRECTOR CORRECTLY CONCLUDED VEOLIA’S ROAD
SUPERVISORS ARE SECTION 2(11) SUPERVISORS UNDER THE ACT

BECAUSE THEY DISCIPLINE VEOLIA OPERATORS.

A. Applicable Legal Principles of Supervisors Under the Act.

Section 2(11) of the Act defines “supervisor” as:
an individual having authority, in the interest of the employer, to hire, transfer,
suspend, lay off, recall, promote, discharge, assign, reward, or discipline other
employees, or responsibly to direct them, or to adjust their grievances, or
effectively to recommend such action, if in connection with the forgoing the
exercise of such authority is not of a merely routine or clerical nature, but
requires the use of independent judgment.
29 U.S.C. § 152(11). The possession of any one of the indicia specified in Section 2(11) is
sufficient to confer supervisory status, as long as the authority is carried out in the interest of

Veolia and requires the exercise of independent judgment. Arlington Masonry Supply, Inc., 339

NLRB 817 (2003). “Failure to exercise authority does not negate supervisory status because
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possession rather than exercise of supervisory authority determines supervisory status.”
Westwood Health Care Center, 330 NLRB 935, 938 (2000). Stated slightly differently, it is the
existence of the supervisory power that determines whether the individual is a supervisor under
the Act, not whether the individual actually has exercised that power. Arlington Masonry Supply,
Inc., 339 NLRB at 818.

Thus, applying the foregoing definition, individuals are supervisors if “(1) they hold the
authority to engage in any 1 of the 12 supervisory functions listed in Section 2(11); (2) their
exercise of such authority is not of a merely routine or clerical nature, but requires the use of
independent judgment; and (3) their authority is ‘held in the interest of the employer.”” NLRE v.
Kentucky River Community Care, 532 U.S. 706, 713 (2001). An individual’s supervisory status
can be established if the putative supervisor has the authority to either perform a supervisory

function or to_effectively recommend a supervisory function. The burden of establishing

supervisory status rests upon the party seeking to assert the status. Dean & Deluca New York,
Inc., 338 NLRB 1046, 1047 (2003).

An employee is a supervisor under the meaning of the Act if the employee has the
authority to discipline. The Republican Co., 361 NLRB No. 15 (2014). Such authority, however,
must lead to personnel action without independent investigation by upper management. /d. citing
Sheraton Universal Hotel, 350 NLRB 1114, 1116 (2007). The issuing of verbal warnings and/or
reprimands without additional disciplinary action taken is too minor a disciplinary function to
constitute supervisory authority. Id. In Republican Co., the Board ruled that “[a] warning may
qualify as disciplinary within the meaning of Section 2(11) if it ‘automatically’ or ‘routinely’
leads to job-affecting discipline, by operation of a defined progressive disciplinary system, and

the role the warnings play within the system.” /d. The Regional Director correctly concluded that
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Veolia’s Road Supervisors issue verbal and written discipline to operators and that such
discipline initiates the progressive discipline system defined by the two collective bargaining
agreements that cover Veolia’s operators.

B. The Regional Director Correctly Ruled That Road Supervisors Directly Issue
Discipline to Operators.

The Regional Director correctly concluded that Veolia’s Road Supervisors are
“supervisors” within the meaning of Section 2(11) of the Act because they are authorized to
directly issue discipline. Here, the evidence adduced at hearing establishes that (1) counseling
and coaching constitute discipline, (2) the Road Supervisors are authorized and actually do
directly discipline operators by issuing counseling and coaching in the field, and (3) Road
Supervisors’ ability to remove an operator from service is discipline.

Specifically, the uncontroverted evidence presented at hearing overwhelmingly
establishes that coaching and/or counseling is the first step of the progressive disciplinary
process and constitutes discipline under the Sections 10.2 of the Collective Bargaining
Agreements Veolia has entered into with the ATU, Local 1764 and Teamsters, Local 639. (Ex.
1); (Ex. 2); (TR: 196-97). The Collective Bargaining Agreement entered into by Veolia with the
ATU, Local 1764 specifically states:

Any violation of posted and/or written Company rules, policies and/or procedures

may result in disciplinary action. With exception as listed under “Serious

Infractions” below, and the attendance policy, and posted and/or written Company

rules, policies, and/or Procedures may result in the following disciplinary action.

First violation: Policy review documented verbal counseling.

Second violation: First Written Warning Notice.

Third Vieolation: Second Written Warning Notice
Fourth Violation: Suspension of May Result in Discharge from Company.

(Ex. 2); (TR: 196-97) (emphasis added).
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Similarly, the Collective Bargaining Agreement entered into by Veolia with the
Teamsters, Local 639 states:

Disciplinary measures shall be taken in the following order:

e Oral reprimand

e Written reprimand

= Suspension, not to exceed five (5) days (notice to be given in writing).

e Discharge
The Company will generally follow this four-step process for most rule or policy
infractions. The Employer’s focus will be to improve the employee’s performance
and retain a qualified, trained, and valuable employee.

(Ex. 1); (TR: 196-97) (emphasis added). Thus, the Collective Bargaining Agreements that
govern the terms and conditions of Veolia’s operafors acknowledge and define the verbal
coaching and counseling issued to operators by a Road Supervisor as part of the progressive
disciplinary system.

Brian Jackson (“Mr. Jackson) and Thomas Holtz (“Mr. Holtz™), are Road Supervisors for
Veolia who testifies at hearing. Importantly, both Mr. Jackson and Mr. Holtz testified that when
an operator receives coaching and counseling from a Road Supervisor the operator is fully aware
that they are being disciplined (TR: 77; 197). Mr. Holtz specifically testified that the verbal
counseling he issues to an operator initiates the disciplinary process because it is the first step in
the process pursuant to the collective bargaining agreements that govern the relationship between
the operators and Veolia. (TR: 197). In fact, he further testified that operators are aware that
further violations will lead to more severe discipline down the road (TR: 197) and that, “When
out on the road, what a Road Supervisors says goes.” (TR: 77). The fact that the collective
bargaining agreements negotiated by the unions that represent the operators acknowledge the
authority of the Road Supervisors’ ability to verbally coach and counsel operators clearly
supports the Company’s position that Road Supervisors are true supervisors under the meaning

of the Act.
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In addition to Road Supervisors having the authority to discipline pursuant to the
collective bargaining agreements, Road Supervisors actually exercise this authority by issuing
coaching and counseling to operators verbally or in writing by documenting the discipline. The
Road Supervisors job duties require Road Supervisors to conduct operator evaluations as well as
“discipline and re-training.” (Ex.10). When a Road Supervisor observes an operator committing
a violation of Veolia or WMATA. policy or procedure, the Road Supervisor will coach and
counsel the operator and document the counseling. (TR: 82-83; 180-181). For instance, Mr.
Jackson prepared a Road Observation on August 3, 2014, in which the operator did not perform
the door-to-door procedure properly. (Ex.9). After observing and documenting the improper
door-to-door procedure, Mr. Jackson coached and counseled the operator and documented the
discipline in the “comments” section by stating, “Door to door not performed properly due to

cancellation . . . counseled the operator.” (Ex, 9); (TR: 82). Mr. Jackson also testified that he

has disciplined or recommended discipline of operators more than twenty-five (25) times since
he became employed as a Road Supervisor with Veolia. (TR: 130). Subsequent to a Road
Supervisor coaching and counseling an operator and documenting the discipline in the Road
Observation report, these reports are filed in the operator’s personnel file (TR: 78; 181) and are
relied upon as part of progressive discipline under the applicable collective bargaining
agreements.

These facts clearly demonstrate Road Supervisors’ have the absolute authority to
discipline operators. The fact that such a report of counseling is not independently investigated
by any superior, but is taken as true and placed in the operator’s personnel file only strengthens
Veolia’s position, Road Supervisors play a significant role in not only the initiation of the

disciplinary process, but also in the overall disciplinary process. Without Road Supervisors
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coaching and counseling Veolia operators and documenting such discipline, the other members
of management would have no way of knowing if operators cannot perform their duties properly
and should receive further discipline. Thus, consistent with applicable Board precedent, Road
Supervisors have the authority to issue discipline.

Equally as important, the undisputed evidence presented at hearing establishes Road
Supervisors exercise independent discretion and authority in determining when to merely issue a
verbal coaching and counseling without documenting the discipline. (TR: 82-83; 180-181). Road
Supervisors Mr. Jackson and Mr. Holtz testified that there are instances in which they merely
verbally coach and counsel an operator instead of documenting the discipline in their Road
Observation reports. (TR: 82-83; 180-181). Mr. Jackson testified that he will merely verbally
counsel an operator if the operator violates a minor policy and the operator is inexperienced.
(TR: 79-80). Specifically, Jackson testified:

When I approach a driver ... one of the first questions I asked is how long have

vou been driving, you know, how long you been a driver because 1 know a lot of

them, we train a lot of drivers and we release a lot of drivers week to week, and 1

don’t know the new and who’s not, and sometimes if there’s a driver that’s, you

know, that’s been out there, that’s their fourth day, and they’re doing everything

right but they forgot to put their cone out, 1 might even assist them putting the

cone out and I’ll coach and counsel with them and just say, het, listen, next time

make sure you always put your cone out.

(TR: 74).

Accordingly, the uncontroverted evidence demonstrates that when a Road Supervisor
observes an operator violate a policy or procedure, the Road Supervisor will approach the
operator to coach and counsel the operator. (TR: 74). Also, Road Supervisors exercise
independent discretion in determining whether to document the discipline within a Road

Observation report. (TR: 74). Such use of discretion in determining when to document discipline

is a perfect example of the Road Supervisors use of “independent judgment” as defined by the
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Supreme Court in Kentucky River. 532 U.S at 713. The Road Supervisors decision whether to
document counseling is neither dictated by detailed instructions from management nor provided
for in Veolia’s policies or procedures. The Road Supervisors are clearly making their own
independent decision regarding whether a violation is severe or minor and are taking into
consideration outside factors such as the experience of the operator. The Union presented no
evidence and the record is devoid of any competent evidence establishing that such decisions are
routine or that Road Supervisors are instructed by management or policy when to document
counseling. In short, the un-contradicted record evidence irrefutably establishes that Road
Supervisors make the decision whether to document counseling based upon their own
independent discretion and judgment.

C. The Evidence Clearly Established That Road Supervisors Exercise Independent
Diseretion In Disciplining Operators By Removing Operators From Service.

In addition, Road Supervisors have the authority and exercise the authority to remove an
operator from service for violations of Veolia and WMATA policies. (TR: 62; 182). Mr. Jackson
testified that under WMATA’s reasonable suspicion policy (drug and alcohol policy), if a Road
Supervisor has a reasonable suspicion that an operator is under the influence of drugs or alcohol,
the Road Supervisor has the authority to remove the operator from service. (TR: 102; 104-05).
Road Supervisors make this determination by observing an operator’s behavior, speech pattern,
odor, color of the eyes, as well as any other possible signs that an operator may be under the
influence of drugs or alcohol. {TR: 104). Road Supervisors make the decision to remove an
operator out of service to be tested for drugs or alcohol. (TR: 104-05). During the hearing, Mr.
Holtz testified that he removed an operator because he believed the operator had consumed

alcohol and he alone made the determination that the operator was not fit to perform his

duties. (TR: 177), Also, once an operator is removed from service due to the Road Supervisor’s
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reasonable suspicion, the operator is placed on administrative suspension until the results of the

drug and alcohol test are returned to Veolia. (TR: 177).

To make such a determination, Road Supervisors have to rely upon their training,
personal experiences, and independent judgment regarding whether an operator is under the
influence of drugs or alcohol. There is nothing routine or clerical regarding a Road Supervisor
having to observe each operator they come into contact with to ensure the operator is fit for duty.
Each time a Road Supervisor comes into contact with an operator, the Road Supervisor must be
alert and use their independent judgment or discretion to determine whether an operator is
behaving oddly or operating the vehicle improperly which leads the Road Supervisor to believe
that the operator is under the influence. This is no easy task and although Road Supervisors have
been trained to recognize the signs of an unfit operator, each day Road Supervisors must go out
on the road and use his/her judgment to determine whether operators are safe to perform their
duties. There is nothing routine about these occurrences and the training Road Supervisors
receive in no way eliminates the independent judgment necessary to determine whether an
operator is under the influence.

Moreover, testimony presented at hearing established that Road Supervisors have the
authority to remove an operator for unsafe acts in a vehicle if they deem it necessary. (TR: 191-
92). Road Supervisor Holtz testified that Road Supervisors have the authority fo remove an
operator for committing unsafe acts in a MetroAccess van such as a U-turn. (TR: 192). The
Veolia policy against making such maneuvers does not require that an operator be taken out of
service for such unsafe acts; however, Road Supervisors use their own discretion and judgment
to determine whether to remove operators from service. (TR: 192). Lastly, Road Supervisors

even have the authority to prevent an operator from going into service or can remove an operator
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from service if the Road Supervisor observes an operator not wearing the proper Veolia operator
uniform. (I'R: 201). When a Road Supervisor removes an operator from service, the operator
does not receive their hourly wage for the remainder of their scheduled shift. (TR: 116). Thus,
such a removal is clearly disciplinary in nature similar to a suspension.

A Road Supervisor removing an operator for unsafe acts is clearly an exercise of
independent judgment necessary to establish supervisory status under the meaning of the Act.
Such a removal is not pursuant to a Veolia or WMATA policy and is strictly a judgment call
made by the Road Supervisor who witnessed the unsafe act. The record is clear that such
removals are not reviewed, second guessed, or investigated independently by another member of
management. In fact, Mr. Jackson made it very clear in his festimony that when he decides to
remove an operator, it’s his decision to make as he and other Road Supervisors are the eyes and
ears of management and are the only supervisors who are able to make such decision on the road.
(TR: 74; 92).

In summary, based upon the uncontroverted evidence presented at hearing, the Regional
Director’s conclusion that Veolia’s Road Supervisors are supervisors under the meaning of the
Act is correct. The uncontroverted evidence adduced at hearing clearly established that Veolia’s
Road Supervisors directly discipline Veolia operators pursuant to the progressive discipline
system defined within the applicable collective bargaining agreements governing Veolia’s
operators. The evidence discussed above also clearly establishes that Veolia Road Supervisors
use independent judgment when determining to issue discipline to Veolia operators including
determining whether to remove an operator from survive. As the Regional Director concluded,
such facts meet the requirements set by the Board in The Republican Co., and is in marked

contrast to the evidence presented in Diamond Transportation. The evidence set forth at hearing,
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as summarized in attached Post-Hearing Brief, clearly establishes the Regional Director’s
Decision and Order must be adopted.
D. The Regional Director Correctly Concluded That the Road Supervisors Are

Statutory Supervisors Under The Act Because of The Secondary Indicia of
Supervisory Status.

The Regional Director also correctly concluded that the abundance of record evidence of
secondary indicia of supervisory status readily supports a finding that the Road Supervisors are
statutory supervisors under the Act. The Company provided a detailed summary of the secondary
indicia in its Post-Hearing Brief at pages 40-47, a copy of which is attached. The Regional
Director correctly relied on many of these facts in his Decision, including, without limitation, the
fact that Road Supervisors wear different uniforms, have different access to office space,
participate in different training, participate in management meetings, and the ratio of supervisors
to operators (44:1).

VII. IN THE EVENT THE BOARD REMANDS THIS MATTER TO THE
REGIONAL DIRECTOR, THE INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, LOCAL 639 AND AMALGAMATED TRANSIT UNION, LOCAL
1764 MUST BE GIVEN PROPER NOTICE OF THE PROCEEDINGS.

If the Board determines the Road Supervisors are not supervisors under the meaning of
the Act, the Road Supervisors should be encompassed under the collective bargaining
agreements of the ATU, Local 1764 and Teamsters, Local 639’s. In addition, both Teamsters,
Local 639 and ATU, Local 1764 must be given proper notice of any additional hearings and/or
proceedings in this matter. Article 1 of both the ATU, Local 1764 and the Teamsters, Local 639
collective bargaining agreements specifically states the agreements and the provisions within
regulate the relationship between Veolia and “all drivers’ and “part-time bus operators.” (Ex.1);

(Ex.2).
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Pursuant to the Road Supervisor job duties, Road Supervisors are required to be
“available to drive a regular route or charter trip as needed to cover the day’s activity.” (Ex.10).
At hearing, it was uncontroverted that Road Supervisors are obligated to operate MetroAccess
vans when Veolia is short staffed and/or when a driver is taken out of service due to an accident,
incident, or injury. (TR: 124), In fact, Mr. Jackson specifically testified that in the year that he
has been employed with Veolia, on two separate occasions he has been required to operate a
MetroAccess van when Veolia was short staffed or when an operator was hospitalized. (TR:
124). Pursuant to the Article 1 of both collective bargaining agreements, when a Road Supervisor
operates or drives a MetroAccess van, the Road Supervisors are performing bargaining unit work
covered under exclusive jurisdicﬁop of the two agreements discussed. Thus, when Mr. Jackson
operated the MetroAccess van to drop the van off at base as he testified, under the ATU, Local
1764 agreement he was acting as a “part-time bus operator,” and under the Teamsters, Local 639
agreement he was acting as a “driver.”

As a result of the fact that Road Supervisors, conduct bargaining unit work, the ATU,
Local 1764 and Teamsters, Local 639 have an interest in these proceedings and whether Road
Supervisors are supervisors under the meaning of the Act. These two unions have an interest in
these proceedings and the Board’s determination in these proceedings, as it will greatly affect
their bargaining unit members. If the Board determines that Road Supervisors are not supervisors
under the Act, yet Road Supervisors continue to perform bargaining unit work as discussed, the
Union’s members are impacted. The Board has found that subcontracting of unit work impacts
a bargaining unit even when unit employees do not lose employment or have reduced wages or
hours as a result of the contracting. In Mi Pueblo Foods, 360 NLRB No. 116, slip op. at 1-3

(2014). In fact, on or about October 7, 2014, the Teamsters, Local 639 filed a Motion to
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Intervene expressing their interest in the Road Supervisors unit and requesting to be placed on
the election ballot. (See arfached, October 7, 2014, Teamsters Motion to Intervene). Therefore,
ATU, Local 1764 and Teamsters, Local 639 have an interest in these proceedings as the Road
Supervisors perform bargaining unit work proscribed under the Unions’ collective bargaining
agreements, and accordingly, should be members of their bargaining units if they are not
supervisors under the meaning of the Act.

Accordingly, because ATU, Local 1764 and Teamsters, Local 639 have an interest in
these proceedings as they will be directly affected by the Board’s determination, the Regional
Director should have provided a notice of hearing to these Unions pursuant to Section 102.63 (a)
of the National Labor Relations Board Rules and Regulations. Rule 102.63(a) specifically states,
“. .. the Regional Director shall prepare and cause to be served on the parties and on any known

individuals or labor organizations purporting to act as representatives of any emplovees

directly affected by such investigation, a notice of hearing before a hearing officer at a time

and place fixed herein.” (emphasis added). Here, ATU, Local 1764 and Teamsters, Local 639
are labor organizations of employees that will be directly affected by the Regional Director’s
investigation regarding whether the Road Supervisors are supervisors under the meaning of the
Act. As such, these Unions should have received notice of these proceedings pursuant to Rule
102.63 and provided fair and equal opportunity to intervene and present necessary evidence
pursuant to Rule 102.65(b) of the National Labor Relations Board Rules and Regulations.
Accordingly, in the event the Board orders another hearing or any additional proceedings in this
matter, these Unions should receive notice of the additional proceedings pursuant to Rule 102.63
and provided fair and equal opportunity to intervene and present necessary evidence pursuant to

Rule 102.65(b) of the National Labor Relations Board Rules and Regulations.
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VIII. CONCLUSION.

Pursuant to the foregoing reasons, the Union’s Motion to Consolidate must be denied. In
addition, the Regional Director correctly concluded in his Decision and Order that the Road
Supervisors are statutory supervisors under Section 2(11) of the Act and properly dismissed the
Union’s petition in its entirety. Accordingly, the Union’s request for Review must be denied.

Respectfully submitted,

McMAHON BERGER

/s/ James N. Foster, Jr.

James N. Foster, Jr.

Dean Kpere-Daibo

2730 North Ballas Road, Suite 200
St. Louis, Missouri 63131
(314)567-7350

(314)567-5968 (fax)
foster@memahonberger.com
dkd@memahonberger.com
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CERTIFICATE OF SERVICE

[ hereby certify that [ have this 17" day of November, 2014, served an original and one

(1) copy of the foregoing via the National Labor Relations Board’s electronic filing system
addressed as follows:

Mr. Gary Shinners

Executive Secretary

National Labor Relations Board
1099 14™ Street, NW
Washington, D.C. 20570-0001

I hereby further certify that [ have this 17th day of October, 2014, served a true and
correct copy of the foregoing on the following via Electronic Mail addressed as follows:

Douglas Taylor

Gromfine, Taylor and Tyler, PC
1420 King Street, Suite 500
Alexandria, VA 22314

/s/ James N. Foster, Jr.
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EMPLOYER VEOLIA TRANSPORTATION SERVICES, INC.’S
POST HEARING BRIEF

Comes now, Employer VEOLIA TRANSPORTATION SERVICES, INC. (*Veolia” or
“Employer” or “Company”), by and through its undersigned counsel, pursuant to Section 102.67
of the National Labor Relations Board Rules and Regulations, and herewith submits its Post-
Hearing Brief.

L PROCEDURAL BACKGROUND

On Aungust 6, 2014, Amalgamated Transit Union, Local 689 (“Union” and/or
“Petitioner”™) filed its Petition with the Board seeking to become the collective rbargainjng
representative of Road Supervisors, Safety and Training Supervisors, and Safety Trainers
employed by Veolia at its facilities located at 3201 Hubbard Road in Hyattsville, Maryland and
2219 Adams Place NE in Washington D.C. In accordance with NLLRB procedures, the Board
conducted a one (1) day hearing on October 7, 2014, before Hearing Officer Fason Usher.
Appearing for the Employer were James N. Foster, Jr., Esq. and Dean Kpere-Daibo, Esq.
appearing for the Petitioner was Douglas Taylor, Esq. and Brian Connolly, Esq. the Employer
presented three witnesses at hearing,.

During the hearing and on the record, the Petitioner withdrew its initial Petition to the
exient the Union was no longer seeking to represent the Safety and Training Supervisors and
Safety Trainers. (TR: 7-8). The Union sought in its amended Petition to only represent the Road
Supervisors and Lead Road Supervisors, excluding Safety and Training Supervisors and Safety
Trainers among others. (TR: 7-8). As a result of the Petitioners’ partial withdrawal of its original
Petition, Veolia moved for the Regional Director to issue an Order approving the withdrawal of

the Union’s Petition seeking to represent the full-time and regular part-time Safety and Training




Supervisors and Safety Trainers pursuant to Rule 102.60 of the National Labor Relations Board
Rules and Regulations. (TR: 7-8).

Additionally, the NLRB failed to provide notice of the October 7, 2014 hearing to the
Amalgamated Transit Union, Local 1764 (“ATU”) and International Brotherhood of Teamsters,
Local 639 (“Teamsters™). Notice to the ATU, Local 1764 and Teamsters, Local 639 was required
pursuant to Rule 102.63(a) of the National Labor Relations Board Rules and Regulations as they
are labor organizations that represent employees that will be affected by these proceedings. Road
Supervisors perform driving work which is under the exclusive jurisdiction of the bargaining
units represented by the ATU, Local 1764 and Teamsters, Local 639. In the event the Board
determines that the Road Supervisors are not supervisors within the meaning of the Act, ATU,
Local 1764 and Teamsters, Local 639 would have an interest in the Road Supervisors and should
be allowed an opportunity to be heard pursuant to Rule 102.65(b) of the National Labor
Relations Board Rules and Regulations. (TR: 27). However, proper notice of this representation
hearing was not provided to these partics who should be or otherwise will be affected by the
proceeding and decision in this matter. (TR: 18).

IL ISSUE

The issue before the Board 1s whether the Road Supervisors sought to be represented by
the Union in its petition are statutory supervisors under Section 2(11) of the Act. If not, whether
the Road Supervisors are covered by the Amalgamated Transit Union, Local 1764 and the

International Brotherhood of Teamsters, Local 639 Collective Bargaining Agreements.




I, STATEMENT OF FACTS

A, Companv Background

Veolia Transportation contracts with cities, counties, airports, companies and universities
to operate their transportation systems. In regards to the matter at hand, Veolia contracts with the
WMATA to perform transit services for disabled and vulnerable customers. (Ex.14); (IR: 17).
Veolia is merely one of three transportation providers® services for WMATA’s MetroAccess
Project. (TR: 17). In order to provide paratransit transportation services to the MetroAccess
Project under WMATA, Veolia was required to enter into a contract with WMATA for such
services which began in 2013. (Ex.14). Pursuant to that contract, Veolia employs approximately
six hundred (600) emplovees to service the WMATA transportation contract. (TR: 8§).
Additionally, as a result of the change in service provider, Veolia entered into an agreement with
the Amalgamated Transit Union, Local 1764 and International Brotherhood of Teamsters Union,
Local 639 to hire all MV Transportation (the prior service provider) MetroAccess drivers and to
recognize Local 1764 and Local 639 Collective Bargaining Agreements. (Ex-1; Ex-2); (Ex.14).

Currently there are two facilities used by Veolia pursuant to the WMATA coniract: 3201
Hubbard Road in Hyattsville, Maryland and 2219 Adams Place NE in Washington D.C. (TR:47).
Road Supervisors are stationed at both the Hubbard Road and Adams Place locations. (TR: 47).
Road Supervisors perform their office work within the Operations office within the Hubbard
Road Facility. (TR: 48). Within the Operations office, Road Supervisors have access to a cubicle
which is specifically assigned to Road Supervisors. (TR: 48). In addition, Road Supervisors are

exclusively assigned a computer and file cabinets where they file documents such as employee




injury reports as well as their vehicle keys.! (TR: 47-49). Operators are not allowed within the
Operations office unless called upon or beckoned by a Road Supervisor or another member of
management that operates out of the Operations Department. (IR: 55-56).

Operations Center (hereinafter “OCC” or “Hyattsville™), which is operated exclusively by
another Contractor, MV Transportation, handles the scheduling of routes and reservations. (TR:
73). Road Supervisors are in contact with Hyattsville regularly in order to notify OCC when a
route has been shut down due to an incident or accident. (TR: 73) Road Supervisor Brian
Jackson testified that when he makes the decision to take an operator out of service or keep an
operator in service after an accident, he notifies Hyattsville to make OCC aware of the operator’s
status.” (TR: 73). Road Supervisors utilize two-way tadios to stay in contact with OCC. (TR: 71).

B. Operational Structure of Veolia Metroacces.

1. Managers

Michael Staley, Project Manager, is the highest ranking Veolia official within the Veolia
MetroAccess project. (TR: 49). Immediately below the Project Manager is the Director of
Operations, which is held by Melvin Barkley. (TR: 49-50). Below the Director of Operations are
Larry Worthy and Shandall Hassan who serve as Operational Managers. (TR: 50). Each
Operations Manager is exclusively assigned to and performs their duties on the a.m. or the p.m.
shift. (TR: 50). The Director of Operations and the Operation Managers are responsible for
overseeing the performance and the scheduling of Lead Road Supervisors and Road Supervisors.
(TR: 52). Lastly, Director of Operations, Melvin Barkley, has an administrative assistant who

accepts all of the Road Supervisors’ paperwork which is submitted to Mr. Barkley. (TR: 84).

! During the hearing, Road Supervisor Brian Jackson testified that Road Supervisors have access to injury, medical,
and worker’s compensation reports of operators in the Road Supervisors® cabinet located within the Operations
Qffice. (TR: 50).

% Road Supervisor Brian Jackson further testified that Iyatisville does not have any input on whether he as the Road
Supervisor takes an operator out of service.




2. Lead Road Supervisors

Lead Road Supervisors serve as a liaison between OCC Dispatch and Road Supervisors;
however, they perform all of the same duties as other Road Supervisors. (TR: 52; 96). For
example, Brian Jackson testified that in the event an accident occurs, he will receive a call from a
Lead Road Supervisor who will inform him of the location of the accident. (TR: 52). Lead Road
Supervisors are not the direct supervisors or superiors of the Road Supervisors; they are merely
utilized to assist in the line of communication between OCC and the Road Supervisors. (TR: 96-
97) In fact, during the hearing, Road Supervisor Brian Jackson specifically addressed the
relationship between the Lead Road Supervisors and Road Supervisors by testifying, “we’re all
road supervisors. They’re not my boss at all. Lead road supervisor is not my boss.” (TR: 97).

3. Road Supervisors

The Lead Road Supervisors and Road Supervisors are primarily responsible for on the
road supervision, monitoring, and observation of Veolia operators. (TR: 51-52; 173). Road
Supervisors are responsible for responding to calls given by OCC, observing operators while on
their route to ensure operators follow policies and procedures and operate their vans safely,
perfdrrnmg accident and incident investigations, conducting minor troubleshooting of the vans,
ensuring drivers and operators are fit for duty, and issuing discipline. (Ex.7; 8; 9; 10); (TR: 117;
129; 173-174; 177-178). Road Supervisors are assigned to an area by the Operations Director,
Melvin Barkley; however, Road Supervisors decide independently when to conduct a road
observation or coach and counsel an operator if the operator is not performing his duties
properly. (TR: 52; 178-179). Road Supervisor Thomas Holtz testified that when he is out on the

road, he will observe any operator and counsel an operator if he is not performing his job safely,




regardless of whether the operator is a Veolia, First Transit, or Diamond Transportation operator.
(TR: 179).

Additionally, along with the Road Supervisors’ duties to respond and investigate
accidents, they are also responsible for determining the preventability of accidents. (Ex: 7; 13);
(TR: 52-53; 57-59; 187). In making this determination, Road Supervisors are required to make a
preliminary decision regarding the preventability of the accident based upon their own
observations and facts they collect from the scene of the accident. (TR: 187; 57-59). Lastly, Road
Supervisors have the authority to remove an operator from service if they feel the operator
performed an unsafe act or violated Veolia or WMATA policies and procedures. (TR: 191-192;
66—61). In the event a Road Supervisor removes an operator from service, the operator is
removed from his route and can no longer receive his hourly rate for his regularly scheduled
shift. (TR: 116). When this occurs, the incident report or evaluation prepared by the Road
Supervisor, which documents the removal of the operator, will be placed in the operator’s
personnel file. (TR: 116).

To perform their dutieé on the road, Road Supervisors are assigned “supervisor” vehicles.
(Ex. 12); (TR: 133-135). As depicted in Employer Exhibit 12, these vehicles are small four-door
white vehicles that are marked with the “MetroAccess™ logo and the label “Supervisor” on the
front driver-side and passenger-side doors. (Ex. 12). In addition, these vehicles are only driven
by Road Supervisors to perform their duties in the field or by other members of management if
necessary. (TR: 133-35). Operators are restricted from driving the Road Supervisor vehicles.
(TR: 133-35). Operators are only authorized to operate the Metroacces vans which are used to
transport customers and are clearly marked with the “MetroAccess™ logo in three different

locations of the van. (Ex.11); (TR: 133).




In order to properly perform their job duties, Road Supervisors receive additional training
that operators do not receive. (TR: 99-102; 174-75). Road Supervisors receive incident and
accident report training through WMATA to teach them how to properly investigate accident and
incident scenes. (TR: 175). Mr. Jackson festified that he was able to take a fact-finding
investigation course that WMATA provided to Road Supervisors regarding the proper way to
obtain information at accident scenes. (TR: lQO). Road Supervisors receive a week long
classroom training course regarding the policies and procedures Road Supervisors are required to
enforce. (TR: 175).

In addition to the classroom training regarding policies and procedures and how to
investigate incidents and accidents, Road Supervisors’ training also consists of two (2) to three
(3) weeks of “cadetting,” where the Road Supervisor receives on-hand training from an
experienced Road Supervisor. (TR: 100).‘ During this “cadetting” period, a new Road Supervisor
is taught how to fill out documents properly, and receives on-hand accident and incident scene
training. (TR: 100; 175). Road Supervisors receive one (1) day of “reasonable suspicion”
training, during which they are trained to observe the characteristics in an operator in order to
determine whether an operator is intoxicated with drugs or alcohol. (TR: 103-04; 175). Veolia
operators do not receive any of the described training. (TR: 175-76).

Moreover, in order to receive updated information regarding Veolia and WMATA policy
and procedure, Road Supervisors attend two (2) separate monthly meetings. (TR: 97-98; 174).
Road Supervisors are required to attend a monthly Veolia meeting with the Project Manager,
Director of Operations, Operations Managers, and, at times, the Director of Safety. (TR: 98).
Only managers and supervisors are allowed to attend these meetings as this is where managers

and supervisors discuss new policies or procedure that will be implemented by Veolia or




WMATA, how such policies will be enforced by the managers and supervisors, as well as any
new incentive programs that will be implemerited by Veolia for operators. (TR: 98-99).

Road Supervisors are also required to attend a meeting at the WMATA headquarters in
Hyattsville every second Tuesday of the month. (TR: 174). These meetings are scheduled at nine
(9) a.m. and last until twelve (12) p.m. (TR: 174). During these meetings, Veolia management,
including Road Supervisors are provided policy and procedure updates and policy enforcement
initiatives by WMATA. (TR: 98-99; 174). Only memb;ers of management attend the Veolia and
WMATA monthly meetings. (TR: 174).

Lastly, both Lead Road Supervisors and Road Supewisors are required to wear a upiform
which identifies them as supervisors. (TR: 199-200). Lead Road Supervisors and Road
Supervisors are required to wear a white shirt, blue or black trousers, black boot like shoes with
rubber soles, and a safety vest. (TR: 200). Printed on the Road Supervisors’ white uniform shirt
in the left comer is their title, “Road Supervisor.” (TR: 200). Road Supervisors’ uniforms are
distinguishable from an operators” uniform which is a blue shirt, blue trouser, black rubber soled
shoes, and a safety vest. (TR: 200-01).

C. Use of Incident Reports

One of the most significant duties of the Road Supervisors is the preparation of incident
reports in the event an incident occurs with a MetroAccess vehicle. Pursuant to the Road
Supervisor job duties, which each and Road Supervisor reviewed and accepted, Road
Supervisors are required to complete incident reports “as required and effectively recommend
remedial re-training, discipline as necessary.” (Ex.10). Incident reports are ufilized by Road
Supervisors to document when incidents occur and to notify management of the decisions made

by the Road Supervisor at the scene. (TR: 68; 140-141). Included in the incident report is the




date of the incident, the operator’s name, the coach or van number being operated at that time,
the location of the incident, the type of incident which occurred, the name of the supervisor
responding to the incident, and a full and detailed description of the incident. (Ex. 8); (TR: 68;
140-141). For example, Brian Jackson testified that Employer Exhibit 8 was an incident report he
prepared from September 5, 2014, where he responded to an incident in which the passenger
became irate and verbally abusive because she was not allowed to board the vehicle. (Ex. 8);
(TR: 140). After responding to the scene and observing an operator and the passenger, and
assuring the operator felt safe to transport, Mr. Jackson made the independent decision to allow
the operator to transport the customer. (Ex.8); (TR: 68, 140-141). Jackson further testified that he

made this decision based upon his “own _personal observations and judgment call on the

scene as the supervisor.” (TR: 68) (emphasis added).

Any time a route is stopped or halted, the Road Supervisor is required to contact
Hyattsville/OCC to notify them that the route is out of service. (TR: 69-70). Once Road
Supervisors make their determination whether to put the operator back into service or not, they
notify Hyattsvilie/OCC of their decision. (TR: 70). For example, regarding the September 5th
incident, Brian Jackson testified that he made the determination to place the driver back into
service and he notified Hyattsville/OCC of his decision. (TR: 70). Jackson further testified that in
the year he has been employed by Veolia, he has decided to place an operator back into service
or take an operator out of service more than twenty (20) times and has never been overruled by
Hyattsville/OCC regarding such determinations. (TR: 71). Jackson testified:

So when there’s a stoppage in service at any time, I, as the Road Supervisor, when

I got out on a scene such as this and its determine if its preventability or if such a

— if an operator will go back in service or will be taken out of service, you know,

by policy, WMATA rules, I have to call, alert them (Hyattsville/OCC) via two-

way radio that we would issued by my Employer Veolia, or ---in this case, Veolia
for this purpose, and let them know that a certain operator is either in or out of




service, and they went on my call, period. They don’t have any say about what I
determine because I'm the Road Supervisor.

(TR: 73).

Additionally, Road Supervisors will {ill out an incident report even when they are not
called by dispatch to respond to an incident. (TR: 74). Road Supervisors have the autonomy to
prepare an incident report based upon observations of operators while on the road. (TR: 74). If a
Road Supervisor observes an operator violate a policy or procedure they will approach the
operator to coach and counsel the operator as well as prepare an incident report if necessary.
(TR: 74). As Jackson testified:

we monitor the streets and so we might see something even when we’re not on a
call that we’re able to go and we’re able to approach any driver and say, hey, this
is wrong, this is out of service, and then it becomes an incident or accident. So
might not even get a call. We might be at a place and see a driver back into
somebody or hit somebody, you know what I mean. And now we’ve become the
initiators, and we let everybody know that this is what has happened. That’s what
happens sometimes because we always all over the place, and for the most part,
we _have the autonomy to say, you know, to initiate those types of incidents
and make those kinds of judgments based on what we see

(TR: 74). (emphasis added).

Road Supervisors make conclusions regarding whether a policy or procedure has been
violated in their incident reports and have the aunthority to recommend discipline or retraining.
(TR: 183). Once a Road Supervisor fills out an incident report, the report is submitted to the
Operations Director and possibly the Safety Manager for their final decision whether to
discipline or retrain an operator based upon the information and recommendation provided in the
incident report. (TR: 83-84; 165).

D. Use of Road Observation Reports

Another significant duty of the Road Supervisors is their obligation to observe and

evaluate operators while they are performing their duties during their schedule routes. (TR: 75;

10




178-9); (Ex.10). Road Supervisors are responsible for observing operators’ behavior and to
ensure that Veolia and WMATA policies and procedures are followed by the operators. (TR: 75;
179); (Ex.10). The Road Supervisor job duties specifically require Road Supervisors to conduct
“on-road observations of service to insure proper implementation of all operating rules and
procedures.” (Ex.10). In essence, Road Supervisors’ purpose is to enforce Veolia and WMATA
policies and procedures during the observations. (TR: 75; 179). Road Supervisors utilize and
prepare Road Observation reports to evaluate the performance of the operators and to ensure that
operators understand how to properly perform their jobs pursuant to Veolia and WMATA policy
or procedure. (TR: 81; 179). The Road Observation reports include the Road Supervisor
providing the date of the observation, the location of the observation, the operator’s name, the
route the operator was performing, the van number of the vehicle the operator operated at the
time, the operator’s driver’s license number, the operator’s Department of Transportation
medical card expiration date, the operator’s division, as the time of the observation began and
ended. (Ex. 9). In addition, the Road Supervisor is required to observe and determine whether the
operator’s performance in eleven separate categories was satisfactory or unsatisfactory. (Ex. 9).
At the bottom of the page, the Road Observation reports contain a “comments” section where
Road Supervisors include any comments or further statements regarding the operator’s
performance they deem appropriate. (IR: 81).

In addition, Road Supervisors will include within the “comments™ section of the Road
Observation report conclusions regarding policy violations as well as state whether they coached
and counseled the operator as a result. (Ex. 9); (TR: 82-83; 183). The Road Supervisors job
duties require Road Supervisors to conduct operator evaluations as well as “discipline and re-

training.” (Ex.10). Road Supervisors also have the authority and discretion to determine when to
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merely verbally coach and counsel an operator or whether to document that an operator received
such discipline. (TR: 82-83; 180-181); (Ex.10). For example, Road Supervisors Mr. Jackson and
Mr. Holtz testified that there are instances in which they will merely verbally coach and counsel
an operator instead of documenting the discipline in their Road Observation reports. (TR: 82-83;
180-181). Mr. Jackson testified that he will merely verbally counsel if the operator violates a
minor policy and he knows the operator is inexperienced. (TR: 79-80). Specifically, Jackson
testified:

When I approach a driver ... one of the first questions I asked is how long have

you been driving, you know, how long you been a driver because I know a lot of

them, we train a lot of drivers and we release a lot of drivers week to week, and I

don’t know the new and who’s not, and sometimes if there’s a driver that’s, you

know, that’s been out there, that’s their fourth day, and they’re doing everything

right but they forgot to put their cone out, I might even assist them putting the

cone out and ’1l coach and counsel with them and just say, hey, listen, next time

make sure you always put your cone out.

(TR: 80).
Similarly, Road Supervisor, Mr. Holtz testified:

I normally look at the severity of the violation and then I look at the driver, too.

You know if its someone brand new, a new driver that might not be familiar with

what’s going on, usually I’ll verbally counsel that driver, talk to them, show them

the correct way of doing it.

(TR: 180). Further, Mr. Jackson testified that he has issued an excess of one-hundred (100)
verbal counseling to operators as a result of observing operators being unsafe.

If a serious policy violation is observed by a Road Supervisor, they have the authority to
discipline an operator by coaching and counseling the operator and documenting such discipline
in the “comments” section of the Road Observation report. (TR: 82-83; 180-181). For example,
Mr. Jackson prepared a Road Observation on August 3, 2014, in which the operator did not

perform the door-to-door procedure properly. (Ex.9). After observing and documenting the
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improper door-to-door procedure, Mr. Jackson coached and counseled the operator and
documented the discipline in the “comments™ section by stating, “Door to door not performed

properly due to cancellation . . . counseled the operator.” (Ex. 9); (TR: 82). When such

documentation of a policy violation occurs within a Road Observation report, this is part of the
disciplinary process for Veolia as these reports are placed in the operator’s personnel file (TR:
78; 181). In addition, pursuant to the Collective Bargaining Agreements between Veolia and
ATU, Local 1764 and Teamsters, 639, such verbal and written warnings and/or reprimands are
part of the progressive disciplinary process. (Ex. 1); (Ex. 2); (TR: 196-97). As Mr. Holtz testified
regarding Road Supervisors’ coaching and counseling:

Yes, I believe, I believe that the first part of it, it sorts of send a message to the

operator that, you know, this is a warning, you know. You’ve got to make sure

it’s done correctly. If not there are other, there are other repercussions down
the road.

(TR: 197) (emphasis added). Similarly, Mr. Jackson also testified that he has disciplined or
recommended discipline of operators more than twenty-five (25) times since he became
employed as a Road Supervisor with Veolia. (TR: 130).

Moreover, Road Supervisors have the authority to recommend that an operator be
retrained based upon their observation and evaluation of an operator. (TR: 84). The Road
Supervisor job duties specifically reﬁuire Road Supervisors to “effectively recommend re-
training, discipline, or retention based on the road observations.” (Ex.10). For example, Brian
Jackson testified that he recommended an operator be retrained in an observation report because
the operator did not properly secure the customer’s wheelchair as required. (TR: 84-85). Mr.
Jackson specifically addressed Road Supervisors ability to recommend restraining by testifying:

Well, you've got to realize we’re the eyes and ears of the entire operation.

Nobody else but road supervisors on the road and drivers, right. So if we’re out on
the scene, and I see something, there’s — nobody’s going to really question too
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much of what I see as a supervisor. I want everybody to understand that. So when
I’m out there, if | see somebody violating something, as a supervisor, 1 have every
right to say this person isn’t doing anything right. If he’s not doing anything
right, I can cail Hyattsville OCC, whoever you want to call, and I can say,
this person needs to come out for training. I can let safety know, even the
safety director know this person needs to be retrained, and if I fee] like it’s
something that I could do right then, that’s fine, but if it’s something that’s
egregious enough that they need to be taken out of service, I can take them
out of service with no questions asked, and they can go back to the base for
that dayv and, vou know, and then Pat (Safety Director) will initiate whatever
the retraining process is.

(TR: 92).

Road Supervisors may also effectively conduct retraining themselves if they observe an

operator performing their job improperly. (TR: 85). Mr. Jackson further testified that at times, if

an operator is inexperienced and he believes that an operator needs to be retrained, he will retrain

the operator at the scene. (TR: 85). Mr. Jackson specifically testified:

So if I see somebody, especially the same driver who it might be their fourth day,
and they didn’t secure it [wheelchair] propetly, you know what I’'m going to do? .
.. I’'m going to take them out of service. I’'m going to show them how to do it
right, so the retraining is not necessarily a go back to the base and take you out of
service situation. Retraining could be like right there, you know.

(TR: 85). Therefore, Road Supervisors have a the authority o not only recommend retraining if

they believe it to be necessary, they also have the authority to remove an operator from service

and conduct restraining at the scene.

Road Supervisors also utilize the Road Observation reports to provide positive feedback

and praise to operators that perform their duties well. (TR: 86; 179). Road Supervisors will
provide positive feedback to operators in order to boost morale while operators are on the road
with the hope the praise will incentivize the operators to continue to perform their jobs in a

proper manner. (TR: 180). For example, Mr. Jackson testified that if the operator is exemplary in

3 M. Jackson fiirther testified that in the year that he has been employed with Veolia, he has retrained operators at

the scene or on the road in more than ten (10) separate occasions. (TR: 86).
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specific areas he will put in the “comments” section of the Road Observation positive feedback
such as, “excellent door-to-door,” “excellent personality,” “excellent attitude.” (TR: 87).
Whether the Road Supervisor disciplines an operator in the Road Observation Report or
documents positive feedback, all Road Observations are reviewed by the Road Supervisor with
the operator who was evaluated and the operator is required to sign the Road Observation. (Ex.
9); (TR: 86-87).

E. Use of Accident Folder Checklist

Road Supervisors prepare the Accident Folder Checklist when they respond and
investigate accidents for Veolia. (TR: 57; 184-85). Upon responding to an accident, Road
Supervisors are responsible for investigating and determining the preventability of an accident
that occurs where a Veolia employee is involved. (Ex. 7; 10; 13); (TR: 57-58; 187). The Road
Supervisor job duty states Road Supervisors are required to complete accident investigations and
“cffectively recommend remedial re-training, discipline as necessary.” (Ex.10). Once a Road
Supervisor responds to an accident, they obtain information from every possible witness,
including information from law enforcement. (TR: 184-186). The Road Supervisor prepares the
accident report which contains his/her detailed observations of the accident based upon his/her
observations of the damage to the vehicles, information provided from witnesses, and
information obtained from law enforcement. (Ex. 13); (TR: 186). Road Supervisors also obtain a
statement from the operator in order provide the operator the opportunity to tell their side of the
story. (Ex. 13); (TR: 186). Road Supervisors are then required to draw a diagram depicting how
the accident took place and how the vehicles were placed after the accident. (TR: 186-87). After
Road Supervisors collect all the possible facts available at the time, they are required to

determine the preventability of the accident. (IR: 57; 187). At times, Road Supervisors will
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conduct follow-up interviews of witnesses and include that information in the Accident Folder
Checklist. (TR: 190). Road Supervisors make this preventability determination based upon the
facts and their observations of the accident. {TR: 57; 187-88). Therefore, Road Supervisors are
determining fault based upon their own observations of the accident scene and information
collected.

Once the Accident Checklist Report is completed, all information including the Road
Supervisors preventability determination is submitted to the Safety Department for the Safety
Director’s review. (TR: 191). The Safety Director can overrule the Road Supervisor’s
preventability determination if additional information that was not available at the time the Road
Supervisor made his/her determination calls for such a change. (TR: 59; 190-91). The Employer
notes that, while there are times a video recording may exist that could corroborate/verify the
Road Supervisor’s determination of preventability, such video is not downloaded or reviewed
before the Road Supervisor completes his investigation and makes his determination of
preventability. (TR: 59-60; 190-91). In instances where the accident is deemed preventable
/chargeable, and no video of the accident exists, the Road Supervisors reports can lead to further
disciplinary action by the employer if it has been determined by the Road Supervisor that an
accident was preventable. (TR: 59-60; 190-91).

F. Authoritv to Remove an Operator from Service.

A significant part of the Road Supervisor position is the ability to remove an operator
from service if the Road Supervisor deems it necessary. (TR: 61; 182; lél). Road Supervisors
have the authority to remove an operator from service for a variety of policy, procedural, as well
as safety reasoms such as violating the door-to-door policy, uniform policy, unsaife vehicle

maneuvering, or violation of the drug and alcohol policy. (Ex.10); (TR: 62; 182). The Road
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Supervisor job duties specifically require Road Supervisors to “maintain the ability to remove
operator from schedule if the operator does not meet the fit for duty requirements.” (Ex.10). For
example, under WMATA’s reasonable suspicion policy (drug and alcohol policy), if a Road
Supervisor determines he/she has a reasonable suspicion that an operator is under the influence
of drugs or alcohol, the Road Supervisor has the authority to remove the operator from service.
(TR: 102; 104-05).

In order to make such determinations, Road Supervisors ‘observe operator’s behavior,
speech pattern, odor, color of the eyes, as well as any other possible signs that an operator may
be under the influence of drugs or alcohol. (TR: 104). Based on their observations, Road
Supervisors make the decision to remove the operator out of service to be tested for drugs or
alcohol.* (TR: 104-05). In fact, during the hearing, Mr. Holtz testified that he once removed an
operator because he believed the operator had consumed alcohol and he testified that he [Road
Supervisor Holtz] alone made the determination that the operator was not fit to perform his
duties. (TR: 177). Once an operator has been taken out of service due to the Road Supervisor’s
reasonable suspicion, the operator is placed on administrative suspension until the results of the
drug and alcohol test are returned to Veolia. (TR: 177).

Additionally, Road Supervisors have the authority to remove an operator based on their
discretion for unsafe acts in a vehicle. (TR: 191-92). Road Supervisor Holtz testified that Road
Supervisors have the authority to remove an operator for making a U-tumn in the MetroAccess
van as such a maneuver is a very serious and dangerous act. (TR: 192). The Veolia policy against
making such maneuvers does not require or mandate that a driver be taken out of service for such

unsafe acts; however, Road Supervisors, such as Mr. Holtz, use their own discretion and

* Once a Road Supervisor detects that an operator may be under the influence, they are required to notify the Safety
Department in order to prepare paperwork for the drug tests. Road Supervisors also notify Dispatch in order to have
the operator’s route covered by another operator. (TR: 103; 176-177).
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judgment to determine whether to remove operators from service for such dangerous acts in
MetroAccess vehicles. (TR: 192). Road Supervisors even have the authority to prevent an
operator from going into service if the Road Supervisor observes an operator not wearing the
proper Veolia operator uniform.” (TR: 201). Mr. Holtz testified that Operators are required o
wear their blue uniform shirts, a safety vest, dark blue frousers, and rubber black soled shoes
while on duty. (TR: 200-01). If an operator does not have on the proper uniform, especially the
safety vest, Road Supervisors may either prevent an operator from going out into service or
remove the operator from service. (TR: 201). Again, in the event a Road Supervisor removes an
operator from of service, when this occurs, the operator is removed from the clock and no longer
receives their hourly rate for the remainder of the regularly scheduled shift. (TR: 116). Road
Supervisors exercise independent judgment and discretion when determining when exercising
their authority to remove an operator out of service.

G. Road Supervisors Reward Operators.

Road Supervisors are tasked with rewarding operators that provide good services to
MetroAccess customers. (TR: 192). Veolia implemented a reward program called the Safety
Blitz message in which an operator may be rewarded a twenty-five ($25) dollar gift card by a
Road Supervisor if the operator perform their duties properly. (TR: 192). If a Road Supervisor
believes an operator has performed exceptionally during an observation, the Road Supervisor
may provide the operator with Safety Blitz question. (TR: 192). Once the Road Supervisor
provides the operator with the Safety Blitz question, the operator must then provide the correct

answer to receive the twenty-five ($25) dollar gift card. (TR: 192). Thus, the Road Supervisor’s.

5 Mr. Holtz testified that once a Road Supervisor removes an operator from service due to mot wearing the
appropriate aftire, they merely contact the dispatch supervisor so that the operator’s route can be distributed to
another operator. (TR: 203). The decision to remove the operator from service due to not wearing the proper
uniform is solely upon the discretion of the Road Supervisor. (TR: 203).
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Road Observation of the operator determines whether the operator is eligible to receive the
reward, but the operator must also remember and correctly provide the safety message of the
day. (TR: 192-94). For example, at hearing Mr. Holtz testified:

I had a driver last week, I had one gift card left that 1 wanted to give out, and 1

said I know this driver is going to get this gift card, and no sooner than the driver

pulled up, the first thing I see, he didn’t have his, he didn’t have his vest on. So

that eliminated him from getting the gift card already.
(TR: 193). Thus, Road Supervisors determine whether an operator is eligible to receive the

twenty-five ($25) gift card through their Road Observations. (TR: 192-94).

H. The Hot List

As part of Road Supervisors duties to observe, evaluate, and enforce Veolia and:

WMATA policies, Road Supervisors are provided a “Hot List” of the top ten (10) to twenty (20)
operators who have the most policy violations. (TR: 198). On the “Hot List,” Road Supervisors
are provided with the name of the operator, the type of previous violations, and the operator’s
vehicle number. (TR: 198). Road Supervisors are instructed to specifically observe and pay
closer attention to the operators on the “Hot List” in order to determine if they are continuing to
commit similar policy violations. (TR: 198). Managers and supervisors are the only employees
within the facility that are provided a copy of the “Hot List.” (TR: 198).

1. Testifving on Behalf of the Employer.

Along with enforcing policy and procedure, investigating incidents and accidents, and
issuing discipline to operators, Road Supervisors are also required to testify on behalf of the
Employer at arbitration and other legal proceedings. (Ex.10); (TR: 105-07; 198-99). For
example, Mr. Jackson testified that he appeared and testified at a discharge arbitration of an
operator named Henry Chancler where Mr. Jackson’s incident report directly lead to the

termination of the operator. (TR: 105-07). Mr. Jackson was required to attend and testify on
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behalf of the Employer regarding his investigation and report because the operator questioned his
incident report. (TR: 105-07). Similarly, Mr. Holtz testified that he testified at an unemployment
hearing on behalf of the Employer where a terminated operator questioned Mr. Holtz’s accident
preventability determination. (TR: 199). In this hearing, Mr. Holtz investigated an accident and
determined that the accident was preventable. (TR: 199). As a result of Mr. Holtz’s
determination, the operator’s employment was terminated. (TR: 199). During the unemployment
hearing, the operator challenged Mr. Holtz’s accident report and preventability determination.
(TR: 199). As a result, Mr. Holiz was called to testify on behalf of the Employer and had to
defend his investigation and his determination that the accident was a preventable accident. (TR:
199).

J. Road Supervisors Operate MetroAccess Vans

Lastly, as part of their duties, Road Supervisors at times are called upon to operate a
MetroAccess van which is strictly driven by operators. (Ex.10); {TR: 124). Road Supervisors
may be required to operate a MetroAccess van when Veolia is short staffed and/or when a driver
is taken out of service due to an accident, incident, or injury. (TR: 124). When these events
occur, Road Supervisors are obligated to operate the MetroAccess van. (TR: 124).

IV. DISCUSSION

A. Applicable Legal Principles of Supervisors Under the Act.

Section 2(11) of the Act defines “supervisor” as:

an individual having authority, in the interest of the employer, to hire, transfer,
suspend, lay off, recall, promote, discharge, assign, reward, or discipline other
employees, or responsibly to direct them, or to adjust their grievances, or
effectively to recommend such action, if in connection with the forgoing the
exercise of such authority is not of a merely routine or clerical nature, but
requires the use of independent judgment. ‘
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29 U.S.C. § 152(11). The possession of any one of the indicia specified in Section 2(11) is
sufficient to confer supervisory status, as long as the authority is carried out in the interest of the
employer and requires the exercise of independent judgment. Arlington Masonry Supply, Inc.,
339 NLRB 817 (2003). “Failure to exercise authority does not negate supervisory status because
possession rather than exercise of supervisory authority determines supervisory status.”
Westwood Health Care Center, 330 NLRB 935, 938 (2000). Stated slightly differently, it is the
existence of the supervisory power that determines whether the individual is a supervisor under
the Act, not whether the individual actually has exercised that power. Arlington Masonry Supply,
Inc., 339 NLRB at 818.

Thus, applying the foregoing definition, individuals are supervisors if “(1) they hold the
authority to engage in any 1 of the 12 supervisory functions listed in Section 2(11); (2) their
exercise of such authority is not of a merely routine or clerical nature, but requires the use of
independent judgment; and (3) their authority is ‘held in the interest of the employer.””NLRB v.
Kentucky River Community Care, 532 U.8. 706, 713 (2001). An individual’s supervisory status
can be established if the putative supervisor has the authority to either perform a supervisory

function or to effectively recommend a supervisory function. The burden of establishing

supervisory status rests upon the party seeking to assert the status. Dean & Deluca New York,
Inc., 338 NLRB 1046, 1047 (2003).

B. The Road Supervisors Are Statutory Supervisors Under Section 2(11) of the Act
Because They Discipline and Effectively Recommend Discipline of Operators

The Board clearly has established that an individual or class of individuals constitute a
supervisor under Section 2(11) if the employees have the authority to effectively recommend
discipline. Progressive Transportation Services, Inc., 340 NLRB 1044 (2003); see also

Mountaineer Park, Inc., 343 NLRB 1473, 1474-1475 (2004). Under this standard, an individual
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is a supervisor when they initiate the disciplinary process based on their own independent
judgment, without an independent investigation being conducted by the employer’s upper
management. Jd.

In Progressive Transportation Services, the employer provided public transportation
services and the union sought to represent the dispatchers. The dispatchers worked in a
dispatching center, referred to as the “deck.” One of the individuals the union sought to
represent was the “deck lead supervisor,” who, in addition to performing regular dispatching
functions, also prepared and issued discipline notices to the dispaichers. The Board found the
deck lead supervisor had the authority to effectively recommend discipline under Section 2(11)
because she initiated the disciplinary process. Specifically, and of particular relevance to the
instant case, the deck lead supervisor did not prepare the discipline notices independently, but
brought employee disciplinary concerns to the attention of her manager, the Operations Manager,
who decided the level of discipline based upon the supervisor’s report and recommendation. /d at
1045-1046. The Board noted that “even if [the deck lead supervisor] does not issue discipline
entirely on her own, she uses independent judgment to effectively recommend discipline.” /d. at
1045.

Furthermore, the Board held that the deck lead supervisc;r “effectively recommends
discipline to [the Operations Manager] when she brings rule infractions and misconduct to [the
Operations Manager’s] attention, thereby initiating the discipline process.” Id. In addition, the
Operations Manager did not thereafter conduct an independent investigation of the incident in
question. The Board also found that the deck lead supervisor was a Section 2(11) supervisor
because the Operations Manager generally followed the supervisor’s recommendations without

performing his own independent investigation. /d. In fact, the Board relied on the fact that when
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the deck lead supervisor brought a potential disciplinary issue to the Operations Manager’s
attention, discipline thereafter ensued. Based on these facts, which are similar as in the instant
case, the Board concluded the deck lead supervisor was a Section 2(11) supervisor under the Act.

In Mountaineer Park, Inc., the Board found that individuals classified as assistant
supervisors were Section 2(11) supervisors because they were authorized to write
recommendations for disciplinary action. Even though the disciplinary recommendations were
reviewed and approved by upper management, the manager had a policy of merely “signing off”
on recommendations if they were justified, without conducting an independent investigation. Id.
at 1474. The Board found that “if the assistant supervisor brought a disciplinary matter to the
attention of management, discipline would ensue, demonstrating that the assistant supervisors’
disciplinary recommendations were effective.” Id. at 1475. The Board further found it to be
significant that the assistant supervisors effectively recommended discipline because they had
the authority to bring employee rule infractions and misconduct to the Director of
Housekeeping’s attention, “thereby initiating the disciplinary process.” Id. at 1474.

Similarly, in Starwood Hotels & Resorts Worldwide, Inc., 350 NLRB 1114 (2007), the
Board found that the Front Desk Supervisor was a supervisor under the meaning of the Act based
upon the Front Desk Supervisor’s authority to effectively recommend discipline. /d. The Board
reached this conclusion as to supervisory status based on the fact the Front Desk Supervisor
initiated disciplinary action through coach and counsel sessions of an employee and made a
recommendation that the employee be harshly disciplined after he repeatedly coached the
employee about treating hotel guests rudely. Id at 1116-1117. The Manager then accepted the

Front Desk Supervisor’s report of the incident without conducting his own independent
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investigation and issued discipline against the employee based on the Front Desk Supervisor’s
report. Id.

In addition, in order to effectively recommend discipline, the Board in IT7T Lighting
Fixtures, 265 NLRB 1480 (1982), to support a claim that individuals had the authority to
effectively recommend discipline, the party asserting the supervisory status must establish the
supervisors: (1) submit actual recommendation; (2) their recommendations are followed on a
regular basis; (3) the disciplinary incidents are not independently investigated by superiors; and
(4) the recommendation results from the supervisor’s own independent judgment. Here, it is
clear that Veolia’s Road Supervisors not only have the authority to discipline and/or initiate the
disciplinary process by issuing verbal and written discipline to operators, they also effectively

recommend discipline.

1. Road Supervisors Directly Issue Discipline to Operators.

Veolia’s Road Supervisors are “supervisors™ within the meaning of Section 2(11) of the
Act because they are authorized to directly issue discipline. Here, the evidence adduced at
hearing establishes that (1) counseling and coaching constitute discipline, (2) the Road
Supervisors are authorized and actually do directly discipline operators by issuing counseling
and coaching in the field, and (3) Road Supervisors’ ability fo remove an operator from service is
discipline.

Specifically, the uncontroverted evidence presented at hearing overwhelmingly
establishes that coaching and/or counseling is the first step of the progressive disciplinary
process and constitutes discipline. Pursuant to Sections 10.2 of the Collective Bargaining
Agreements Veolia has entered into with the ATU, Local 1764 and Teamsters, Local 639, verbal

and written warnings are the first step of the progressive disciplinary process. (Ex. 1); (Ex. 2);
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(TR: 196-97). The ATU, Local 1764 Collective Bargaining Agreement entered into by Veolia
specifically states:

Any violation of posted and/or written Company rules, policies and/or procedures
may result in disciplinary action. With exception as listed under “Serious
Infractions™ below, and the attendance policy, and posted and/or written Company
rules, policies, and/or Procedures may result in the following disciplinary action.

First violation: Policy review documented verbal counseling,

Second violation: First Written Warning Notice.

Third Violation: Second Written Warning Notice

Fourth Violation: Suspension of May Result in Discharge from Company.

(Ex. 2); (TR: 196-97) (emphasis added).
Similarly, the Teamsters, Local 639 Collective Bargaining Agreement entered into by
Veolia states:

Disciplinary measures shall be taken in the following order:

o  Oral reprimand

s Written reprimand

o Suspension, not to exceed five (5) days (notice to be given in writing).

e Discharge
The Company will generally follow this four-step process for most rule or policy
infractions. The Employer’s focus will be to improve the employee’s performance
and retain a qualified, trained, and valuable employee.

(Ex. 1); (TR: 196-97) (emphasis added). Thus, the Coliective Bargaining Agreements of the two
Unions that are the exclusive bargaining representatives of the operators acknowledge the verbal
coaching and counseling issued to operators by a Road Supervisors as discipline.

As Mr. Jackson and Mr. Holtz testified during hearing, when an operator receives
coaching and counseling from a Road Supervisor they are fully aware that they are being
disciplined (TR: 77; 197). Mr. Holtz specifically testified that the verbal counseling he issues to
an operator initiates the disciplinary process because it is the first step in the process pursuant to
the collective bargaining agreements that govern the relationship between the operators and the

Company. (TR: 197). In fact, he further testified that operators are aware that further violations
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will lead to more severe discipline down the road. (TR: 197). When out on the road, what a Road
Supervisors says goes, as Mr. Jackson testified during the hearing. (TR: 77). The fact that the
unions that represent the operators acknowledge the authority of the Road Supervisors’ ability to
verbally coach and counsel operators in their collective bargaining agreements clearly supports
the Company’s position that Road Supervisors are true supervisors under the meaning of the Act.

In addition to Road Supervisors having the authority to discipline pursuant to the
collective bargaining agreements, Road Supervisors actually exercise this authority by issuing
coaching and counseling to operators verbally or in writing by documenting the discipline. The
Road Supervisors job duties require Road Supervisors to conduct operator evaluations as well as
“discipline and re-training.” (Ex.10). When a Road Supervisor observes an operator committing
a violation of Veolia or WMATA policy or procedure, the Road Supervisor will coach and
counsel the operator and document the counseling. (TR: 82-83; 180-181). For instance, Mr.
Jackson prepared a Road Observation on August 3, 2014, in which the operator did not perform
the door-to-door procedure properly. (Ex.9). After observing and documenting the improper
door-to-door procedure, Mr. Jackson coached and counseled the operator and documented the
discipline in the “comments™ section by stating, “Door to door not performed properly due to

cancellation . . . counseled the operator.” (Ex. 9); (TR: 82). Mr. Jackson also testified that he

has disciplined or recommended discipline of operators more than twenty-five (25) times since
he became employed as a Road Supervisor with Veolia. (TR: 130). Subsequent to a Road
Supervisor coaching and counseling an operator and documenting the discipline in the Road
Observation report, these reports are filed in the operator’s personnel file (TR: 78; 181).

These facts clearly demonsirate Road Supervisors’ unquestioned authority to discipline

operators. The fact that such a report of counseling is not independently investigated by any
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superior, but is taken as true and placed in the operator’s personnel file only strengthens the
Company’s position. Road Supervisors play a significant role in not only the initiation of the
disciplinary process, but also in the overall disciplinary process. Without Road Supervisors
coaching and counseling these operators and documenting such discipline, the other members of
management would be blind regarding which operators cannot perform their duties properly and
should receive further discipline. Thus, consistent with applicable Board precedent, Road
Supervisors have the authority to issue discipline.

Equally as important, the undisputed evidence presented at hearing establish Road
Supervisors have the authority and discretion to determine when to merely issue a verbal
coaching and counseling without documenting the discipline. (TR: 82-83; 180-181). Road
Supervisors Mr. Jackson and Mr. Holtz testified that there are instances in which they merely
verbally coach and counsel an operator instead of documenting the discipline in their Road
Observation reports. (TR: 82-83; 180-181). Mr. Jackson testified that he will merely verbally
counsel an operator if the operator violates a minor policy and the operator is inexperienced.
(TR: 79-80). Specifically, Jackson testified:

When I approach a driver ... one of the first questions I asked is how long have

you been driving, you know, how long you been a driver because I know a lot of

them, we train a lot of drivers and we release a lot of drivers week to week, and 1

don’t know the new and who’s not, and sometimes if there’s a driver that’s, you

know, that’s been out there, that’s their fourth day, and they’re doing everything

right but they forgot to put their cone out, [ might even assist them putting the

cone out and I’ll coach and counsel with them and just say, het, listen, next time

make sure you always put your cone out.

(TR: 74).
Accordingly, the uncontroverted evidence demonstrates that when a Road Supervisor

observes an operator violate a policy or procedure, the Road Supervisor will approach the

operator to coach and counsel the operator. (TR: 74). Also, Road Supervisors will determine
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upon their own discretion when they will document the discipline within a Road Observation
report. (TR: 74). Such use of discretion in determining when to document discipline is a perfect
example of the Road Supervisors use of “independent judgment” as defined by the Supreme
Court in Kentucky River. 532 U.S at 713. The Road Supervisors decision whether fo document
counseling is neither dictated by detailed instructions from management nor provided in the
Company’s policies or procedures. The Road Supervisors are clearly making their own
independent decision regarding whether a violation is severe or minor and are taking into
consideration outside factors such as the experience of the operator. The Union presented no
evidence that such decisions are routine or that Road Supervisors are required by management or
policy to not document counseling. Road Supervisors make the decision whether to document
counseling based upon their own independent discretion and judgment.

In addition, Road Supervisors have the authority and exercise the authority to remove an
operator from service for violations of Veolia and WMATA policies. (TR: 62; 182). Mr. Jackson
testified that under WMATA’s reasonable suspicion policy (drug and alcohol policy), if a Road
Supervisor has a reasonable suspicion that an operator is under the influence of drugs or alcohol,
the Road Supervisor has the authority to remove the operator from service. (TR: 102; 104-05).
Road Supervisors make this determination by observing an operators behavior, speech pattern,
odor, color of the eyes, as well as any other possible signs that an operator may be under the
influence of drugs or alcohol. (TR: 104). Road Supervisors make the decision to remove the
operator out of service to be tested for drugs or alcohol. (TR: 104-05). During the hearing, Mr.
Holtz testified that he removed an operator because he believed the operator had consumed

alcohol and he alone made the determination that the operator was not fit to perform his

duties. (TR: 177). Also, once an operator is removed from service due to the Road Supervisor’s
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reasonable suspicion, the operator is placed on administrative suspension until the results of the

drug and alcohol test are returned to Veolia. (TR: 177).

To make such a determination, Road Supervisors have to rely upon their fraining,
personal experiences, and independent judgment regarding whether an operator is under the
influence of drugs or alcohol. There is nothing routine or clerical regarding a Road Supervisor
having to observe each operator he/she comes into contact to ensure the operator is fit for duty.
Each time a Road Supervisor comes into contact with an operator, the Road Supervisor must be
alert and use their independent judgment or discretion to determine whether an operator is
behaving oddly or operating the vehicle improperly which leads the Road Supervisor to believe
that the operator is under the influence. This is no easy task and the training Road Supervisors
receive in no way climinates the independent judgment necessary to determine whether an
operator is under the influence. While Road Supervisors have been trained to recognize the signs
of an unfit operator, each day Road Supervisors must go out on the road and use his/her
judgment to determine whether operators are safe to perform their duties. There is nothing
routine about these occurrences for Road Supervisors.

Moreover, testimony presented at hearing established that Road Supervisors have the
authority to remove an operator for unsafe acts in a vehicle if they deem it necessary. (TR: 191-
92). Road Supervisor Holtz testified that Road Supervisors have the authority to remove an
operator for committing unsafe acts in a MetroAccess van such as a U-turn. (TR: 192). The
Veolia policy against making such maneuvers does not require that an operator be taken out of
service for such unsafe acts; howevér, Road Supervisors use their own discretion and judgment
to determine whether to remove operators from service. (TR: 192). Lastly, Road Supervisors

even have the authoriiy to prevent an operator from going into service or can remove an operator
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from service if the Road Supervisor observes an operator not wearing the proper Veolia operator
uniform. (TR: 201). When a Road Supervisor removes an operator from service, the operator
does not receive their hourly wage for the remainder of their scheduled shift. (TR: 116). Thus,
such a removal is clearly disciplinary in nature similar to a suspension.

A Road Supervisor removing an operator for unsafe acts is clearly an exercise of
independent judgment necessary to establish supervisory status under the meaning of the Act.
Such a removal is not pursuant to a Veolia or WMATA policy and is strictly a judgment call
made by the Road Supervisor who witnessed the unsafe act. The record is clear that such
removal are not reviewed, second guessed, or investigated independently by another member of
management. In fact, Mr. Jackson made it very clear in his testimony that when he decides to
remove an operator, it’s his decision to make as he and other Road Supervisors are the eyes and
ears of management and are the only supervisors who are able to make such decision on the road.
(TR: 74; 92).

In accordance with the foregoing, the Employer’s uncontroverted evidence establishes
that Road Supervisors.hold and actually exercise the authority to directly issue discipline.

2. Road Supervisors Effectively Recommend Discipline.

The evidence presented at hearing establishes that, through incident reports, Road
Observation reports, and the Accident Checklist, Road Supervisors (1) are responsible for
observing, investigating, identifying and reporting operators’ violations, and submiiting actual
recommendations (2) these recommendations are followed, (3) the disciplinary incidents are not
independently investigated, and (4) those reports directly leads to discipline and are the sole

basis of same.
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First, as detailed above, Road Supervisors are responsible for observing,
investigating, identifying and reporting operators’ violations or commendable acts and
submitting actual recommendations. (Ex.7; 8; 9; 10); (TR: 117; 129; 173-174; 177-178). Each
Road Supervisor supervises every operator in the zone in which he or she is working during a
given shift. (TR: 52; 178-179). Road Supervisors have been trained on the Company’s rules,
policies, and procedures and are respomsible for monitoring, investigating and determining
whether operators are violating or exceeding the Company’s expectations as it concerns those
rules, policies, and procedures. (TR: 99-102; 174-75). In fact, Road Supervisor Thomas Holtz
testified that when he is out on the road, he will observe any operator and counsel any operator if
they are not performing their job safely regardless whether the operator is employed by Veolia,
First Transit, or Diamond Transportation. (TR: 179).

The importance of the Road Supervisors® role within the operations is best described by
Mr. Jackson’s testimony in which he stated:

we monitor the streets and so we might see something even when we’re not on a

call that we’re able to go and we’re able to approach any driver and say, hey, this

is wrong, this is out of service, and then it becomes an incident or accident.

(TR: 74). Mr. Jackson further elaborated by stating, “we have the autonomy to say, you know,

to initiate those types of incidents and make those kinds of judgments based on what we see

. (TR 74).

Tn addition, pursuant to the Road Supervisor job duties, which each and Road Supervisor
reviewed and accepted, Road Supervisors are required to complete incident reports “as required
and effectively recommend remedial re-training, discipline as necessary.” (Ex.10). Road
Supervisors have the discretion to make conclusions regarding whether a policy or procedure has

been violated in incident reports and Road Observations and have the authority to recommend
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discipline or retraining. (TR: 84-85; 183). Mr. Jackson festified that he has disciplined or

recommended discipline of operators more than twenty-five (25) times since he became
emploved as a Road Supervisor with Veolia. (TR: 130). For instance, Brian Jackson testified that
he recommended an operator be retrained in an observation report because the operator did not
properly secure the customer’s wheelchair as required. (TR: 84-85). He further testified that
when he wants an operator retrained based upon his observations, he will remove the operator
from service, take them back to base, notify the Safety Director and she will initiate the
retraining process. (IR: 92).

Recommendations such as the one testified to by Mr. Jackson are essential to the overall
success of the Company’s operations. Without recommendations for discipline and retraining
from Road Supervisors as described by Mr. Jackson, the remainder of management would be
unable to determine which operators’ job performances warrant retraining or harsher discipline
such as termination. The Road Supervisor job duty requires Road Supervisor to complete

accident and incident investigations and “effectively recommend remedial re-training,

discipline as necessary.” (Ex.10). As Road Supervisor Jackson testified, Road Supervisors are

the eyes and ears of the Veolia MetroAccess project and are required under their job duties fo not
only report infractions, but also to provide recommendations regarding discipline and refraining.
(TR: 92); (Ex.10, See Duty # 2). Furthermore, Mr. Holtz testified that there are times in which
other members of management will seck Road Supervisors out for their mput and
recommendation regarding an operator. (TR: 183). Disciplinary decisions are a collective effort
with the Company and Road Supervisors play a vital role in the process with their

recommendations.
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Next, the recommendations made by the Road Supervisors are followed. The
recommendations made by Road Supervisors regarding removal of an operator, discipline, or
preventability of an accident are followed by management. During the hearing, Mr. Jackson
specifically testified that testified that he has never been overruled when he defermined to
remove a driver from service. (TR: 116). When this occurs, the incident report or evaluation
prepared by the Road Supervisor which documents the removal of the operator will be placed in
the operator’s personnel file. (TR: 116). Additionally, when a Road Supervisor documents that
they coached and counseled an operator, these reports are placed in the operators personnel file
without further investigation. (TR: 78; 181).

Moreover, when Road Supervisor recommends for an operator to be retrained,
management regularly retrains the operator pursuant to the recommendation. Mr. Jackson when
he wants an operator retrained based upon his observations, he will remove the operator from
service, take them back to base, notify the Safety Director and she will initiate the retraining
process. (TR: 92). Specifically addressing Road Supervisors ability to recommend retraining and
management complying, Mr. Jackson stated:

I can let safety know, even the safety director know this person needs to be

retrained, and if 1 feel like it’s something that I could do right then, that’s

fine, but if it’s something that’s egregious enough that they need to be taken

out of service, I can take them out of service with no questions asked, and

they can go back to the base for that day and, vou know, and then Pat (Safety
Director) will initiate whatever the retraining proeess is.

(TR: 92). This clearly establishes that Road Supervisors not only have the authority to effectively
recommend retraining, but they exercise this authority as demonstrated by Mr. Jackson’s
testimony.

In addition to the discipline, Road Supervisors also effectively recommend discipline

based on accident reports and are regularly followed by management. After the Road Supervisor
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conducts his/her investigation, the accident report is submitted to the Safety Department. (TR:
191). The Employer notes that, while there are times a video recording may exist that could
corroborate/verify the Road Supervigor’s determination of preventability, such video is not
downloaded or reviewed before the Road Supervisor completes his investigation and makes
his/her determination of preventability. (TR: 59-60; 190-91). In instances where the accident is
deemed preventable/chargeable, and no video of the accident exists, the Road Supervisors’
preventability determination are regularly upheld by management and can lead to further
disciplinary action by the employer if it has been determined by the Road Supervisors that an
accident was preventable. (TR: 59-60; 190-91). In fact, Mr. Jackson festified, while his
preventability determination can be overruled by the Safety Director, in the year that he has been
employed with Veolia he has yet to have one of his preventability determinations overturned.
(I'R: 59). This testimony clearly establishes that the preventability determinations made by Road
Supervisors are regularly followed by management.

The Road Supervisors’ recommendations regarding retraining, discipline, and accident
preventability are regularly followed by management as the Road Supervisors® observations and
judgment in the field are regularly the best information to make such determinations. Road
Supervisors are the only supervisors on the road observing the operators as they perform their
duties and management heavily relies upon Road Supervisors discretion, judgment, and
ultimately their recommendations.

Next, disciplinary and retraining recommendations are not imvestigated by
management. The evidence presented at hearing clearly established that management does not
investigate Road Supervisors’ recommendations of retraining or discipline. This was best

established by Mr. Jackson’s testimony regarding his ability to remove an operator from service,
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take them to base, recommend refraining to the Safety Director, and she will initiate the
retraining process. (TR: 92). In this scenario, the Safety Director does not conduct any
independent investigation info the facts or occurrence which brought about Mr. Jackson’s
recommendation to retrain; instead he testified that when such occurs she merely initiates the
training process. Therefore, when a Road Supervisor recommends retraining based upon their
observations, management takes their observations as true and conducts retraining based upon
the recommendation.

Bven more, regarding the Road Supervisors discipline or recommendation of discipline
documented in a Road Observation report or incident report, the testimony presented at hearing
clearly established that management does not conduct an independent investigation into the
discipline or recommendation of discipline. (TR: 78; 181). It was testified to by both Company
witnesses that subsequent to a Road Supervisor coaching and counseling an operator and
documenting the discipline in the Road Observation report, these reports are filed in the
operators personnel file (TR: 78; 181). Neither witness testified that when this occurs,
management conducts an additional investigation into policy violation; instead the evidence
established that the documentation of discipline is taken as true and goes into the operator’s
permanent personnel file. Even in an incident report where the Road Supervisor merely
recommends discipline or retraining, the incident report is submitted to the Operations Director
to make the final decision whether to discipline or refrain an operator, but the decision is made
solely based upon the information and recommendation provided in the incident report. (TR: 83-
84: 165). This evidence clearly establishes that the disciplinary and retraining recommendations
are not independently investigated by management, but rather, the Road Supervisors

recommendations are taken as true and regularly followed.
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Finally, the incident reports, road observations, and accident reports completed and
issued by Road Supervisors directly and independently lead to the Employer’s issuance of
discipline to operators. Significantly, and consistent with Board precedent on the issue, the
Operations Director and Safety Director take the Road Supervisor’s written description as set
forth in incident reports, Road Observation reports, and accident reports as true and complete,
and issues discipline based on the Road Supervisor’s version of facts and deferminations as set
forth in these reports. (TR: 59; 83-84; 165). As discussed above, when a Road Supervisor
removes an operator from of service, the operator is taken off the clock and does not receive pay
for the remainder of the shift. (TR: 116). Mr. Jackson testified that he has never been overruled
when he determined to remove a driver from service. (TR: 116). When this occurs, the incident
report or evaluation prepared by the Road Supervisor which documents the removal of the
operator will be placed in the operator’s personnel file. (TR: 116). Additionally, when a Road
Supervisor documents that they coached and counseled an operator, these reports are placed in
the operators personnel file without fm‘ther‘ investigation. (TR: 78; 181). As previously argued,

Furthermore, demonstrating the use of Road Supervisors’ accident reports and
determinations directly leading to discipline of an operator, Mr. Holtz testified that he appeared
and testified on behalf of the Employer in an unemployment hearing where an accident report he
prepared was the center of the dispute. (TR: 199). In the accident report, Mr. Holiz determined
the accident was preventable which lead to the termination of the operator. (TR: 199). During the
unemployment hearing, the operator challenged Mr. Holtz’s accident report and determination
that the accident was a preventable accident. (TR: 199). These facts alone, clearly demonstrate

that the Road Supervisors accident reports directly and independently lead to discipline.
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Based on the foregoing, the evidence presented at hearing demonstrates that Veolia uses
the incident reports, road observation reports, and accident reports completed by Road
Supervisors as an independent basis for the issuance of discipline, from coaching and counseling
to termination. Accordingly, Veolia’s Road Supervisors effectively recommend discipline and
are “supervisors” within the meaning of Section 2(11).

C. Veolia has Also Established the Road Supervisors Are Statutory Supervisors Under
the Act Because They Reward Operators

At the hearing, the uncontroverted testimony established that Road Supervisors can reward
operators for their service through the issuance of the twenty-five ($25) dollar gift card through
the Safety Blitz program. If an operator is observed and evaluated by a Road Supervisor
performing all the procedures properly, upon the Road Supervisors discretion, the operator can
become eligible to receive the Safety Blitz gift card. (TR: 192). However, in order to receive the
reward the operator must also remember the safety message for the day. (TR: 192). Thus, the
Road Supervisor’s Road Observation determines whether the operator is eligible to receive the
reward, but the operator must also remember and correctly provide the Road Supervisor with the
safety message of the day. (TR: 192-94). Thus, Road Operators have the discretion to provide
rewards to operators based upon their job performance. (TR: 192-94).

D. Veolia’s Road Supervisors Are Statutory Supervisors Under the Act Because They
Responsibly Direct Operators.

Veolia’s Road Supervisors are supervisors as defined under the Act because they responsibly
direct operators regarding whether an operator can continue the route in the event of an incident.
The Board in Oakwood Healthcare, Inc., 348 NLRB 686, 690-91 (2006), held that the authority
to “responsibly direct” employees is not limited to department heads. If a person has employees
under them and can decide whether these employees perform certain tasks, that person is a

supervisor provided that the direction is “responsible.” Id. Thus, “direction” includes the
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authority to instruct employees how to perform jobs properly, correcting improper performance,
and moving employees when necessary. Croft Metals, Inc., 348 NLRB No. 38 (2000).

Direction is “responsible” if the person performing the oversight is accountable for others’
performance of task, such that the adverse consequence may befall the one providing the
oversight if the task if not perférmed properly. Oakwood, 348 NLRB at 691. However, for such
authority to be “responsible direction,” the supervisor must be held accountable for the job
performance of the employee they oversee. /d. Here, Road Supervisors clearly provide direction
to operators as they instruct operators when they are not performing their duties correctly, retrain
operators upon their own discretion, and will remove operators from service if necessary. Road
Supervisors can also be held accountable for their directions in the event their directions are not
“responsible.”

The uncontroverted evidence presented at hearing clearly establishes that Road
Supervisors direct operators by correcting improper performance, instructing operators how to
perform their jobs properly, and removing operators from service when necessary. At hearing it
was testified to that Road Supervisors not only have the authority, but exercise the authority to
retrain operators who do not perform their duties properly. (TR: 85). The Road Supervisors’
purpose is to enforce Veolia and WMATA policies and procedures during their observations
while on the road. (TR: 75; 179). If a Road Supervisor observed improper conduct, the Road
Supervisor has the authority to couch and counsel, retrain, recommend retraining, or remove the
operator if deemed necessary. (TR: 81-85; 92; 180-80; 191-92).

In addition, as part of their duties, Road Supervisors are called upon to make decisions
regarding whether an operator may contirtue on their route as scheduled. (TR: 70). For instance,

during a September 5th incident, Brian Jackson testified that he made the determination to place
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the driver back into service and he notified Hyattsville/OCC of his decision. (TR: 70). Jackson
further testified that in the year he has been employee with Veolia, he has decided to place an
operator back into service or take an operator out of service more than twenty (20) times and has
never been overruled by Hyattsville/OCC regarding such determinations. (TR: 71). Such
testimony clearly establishes that Road Supervisors have the authority to provide direction to
operators to ensure Veolia and WMATA objectives, safety of the operator and passenger, are
upheld.

Road Supervisors can be held accountable for the performance of operators if there
directions are not “responsible.” As discussed above, Mr. Jackson testified that he bas put
numerous drivers back into service based upon his independent judgment and discretion. (TR:
71). However, if Mr. Jackson or any Road Supervisor placed an operator back into service who
should not have been in service because they were not fit for duty or for any other reason, the
Road Supervisor can be held accountable for their direction. Road Supervisor’s job is to be the
eyes and ears of the operation and is required to enforce Veolia’s and WMATA’s policies. The
Road Supervisor job duties specifically require a Road Supervisor to insure operators are fit for
duty at all times. (Ex. 14, See Duty #6). If 2 Road Supervisor is incapable of ensuring operators
are safely transporting MetroAccess customers, the Road Supervisor would be held accountable
and would face disciplinary action up to and including termination. Accordingly, the Board must
find that Veolia’s Road Supervisors are supervisors as they “responsibly direct” operators.

The evidence presented at hearing clearly establishes that Road Supervisors use their own
independent judgment when “reasonably directing” operators. The example provided above
clearly demonstrates Mr. Jackson used independent judgment when determining whether to place

the operator back into service. It was Mr. Jackson’s observation of the operator and the
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passenger that assured him the Operator could continue her route as scheduled after the incident.
(Ex.8); (TR: 68, 140-141). Mr. Jackson made the independent decision to allow the operator to
transport the customer. (Ex.8); (TR: 68, 140-141). Such use of discretion in determining when to
remove or not to remove an opetator from service is a perfect example of the Road Supervisors
use of “independent judgment” as defined by the Supreme Court in Kentucky River. 532 U.S at
713. Accordingly, these facts merely strengthen the Company’s position that Road Supervisors
are supervisors under the meaning of the act because they “responsibly direct” operators as
defined under Oakwood Healthcare, Inc.

E. Applicable Secondary Indicia of Supervisory Status of the Road Supervisors.

In addition to the indicia expressly listed under Section 2(11), non-statutory indicia can be
used as background evidence in determining supervisory status. See Training School of Vineland,
332 NLRB 1412 (2000); Chrome Deposit Corps., 323 NLRB 961, 963 (1997). While the board
has held that secondary indicia alone does not establish supervisory status in the absence of the
primary indicia set forth in 2(11), the Board has nonetheless held that secondary indicia such as
supervisor to non-supervisor ratios and attendance at supervisory meetings bolster the primary
indicia. See Ken-Crest Services, 335 NLRB 777, 779 (2001); Marian Manor for the Aged &
Infirm, 333 NLRB 1084 (2001). The competent record evidence clearly establishes that Road
Supervisors possess and exercise the authority to: (1) discipline or effectively recommend
discipline; (2) reward employees; and (3) “responsibly direct” employees. As illustrated below
the record evidence also establishes that a litany of secondary indicia exists supporting the
Company’s position that Road Supervisors are statutory supervisors under the Act.

1. Access
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It is undisputed that Road Supervisors and other members of management have greater
access to the interior of the Veolia facilities than operators. In the Hubbard Road facility, the
Road Supervisors perform their office work within the Operations office within the Hubbard
Road Facility. (TR: 48). Within the Operations office, Road Supervisors have access to a cubicle
which is specifically assigned to Road Supervisors. (TR: 48). In addition, Road Supervisors are
exclusively assigned a computer and file cabinets where they file documents such as employee
injury reports as well as their vehicle keys. (TR: 47-49). During hearing Road Supervisor, Brian
Jackson testified that Road Supervisors have access to injury, medical, and worker’s
compensation reports of the operators in the Road Supervisors® cabinet located within the
Operations Office. (TR: 50). Drivers/operators are not allowed within the Operations office
unless allowed by a Road Supervisor another member of management. (TR: 55-56).

The fact that Road Supervisors have the same access to the Company’s facilities as well
as documents such as medical reports and worker’s compensation reports of employees as
managers clearly supports the Company’s position that Road Supervisors are statutory
supervisors as defined under the Act.

2. Uniforms

Lead Road Supervisors and Road Supervisors are required to wear a uniform which
identifies them as supervisors. (TR: 199-200). Lead Road Supervisors and Road Supervisors are
required to wear a white shirt, blue or black trousers, black boot like shoes with a rubber sole,
and a safety vest. (TR: 200). Printed on the Road Supervisors’ white uniform shirt in the left
coner, is their title, “Road Supervisor.” (TR: 200). In contrast, operators’ uniform entails a blue
shirt, blue trouser, black rubber soled shoes, and a safety vest. (TR: 200-01). The distinction in

uniforms further emphasizes the Road Supervisors are held out to the public as supervisors as
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distingnished from the operators. The uniforins worn by the operators and the Road Supervisors
clearly identify a distinction between the two job classifications as well as the supervisory status
of the Road Supervisors.
3. Authority to Remove Operators From Service

Road Supervisors have the authority to remove operators from service based upon the
Road Supervisors Discretion. (TR: 61-62; 182; 191). Under WMATA'’s reasonable suspicion
policy (drug and alcohol policy), if a Road Supervisor or has a reasonable suspicion that an
operator is undér the influence of drugs or alcohol, the Road Supervisor has the authority to
remove the operator from service. (TR: 102; 104-05). Also, Mr. Holtz testified that Road
Supervisors have the authority to remove a driver based upon their own evaluation of the driver’s
ability to be safe within the MetroAccess van. (TR: 192) For example, Road Supervisors have
the authority to remove an operator for making a U-turn in the MetroAccess van. (TR: 192). The
Veolia policy against making such maneuvers does not require or mandate the operator be takeﬁ
out of service, but Road Supervisors use their own discretion and judgment to determine whether
to remove operators from service for such acts. (TR: 192). The uncontroverted evidence
established that Road Supervisors even have the authority to prevent an operator from going into
service if the Road Supervisor observes an operator not wearing the proper Veolia operator
uniform. (TR: 201). As testified by Mr. Jackson, when a Road Supervisor removes an operator
from service that individual is taken off the clock, and therefore, does not receive payment for
the remainder of their scheduled shift. (TR: 116).

The fact that the Road Supervisors can control whether an operator works clearly
supports the Company’s position that Road Supervisors are statutory supervisors as defined

under the Act.
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4. Access to Computers and Email

Road Supervisors can access a computer in the Operations Office so theyAcan check
company emails, perform research on company software, and do whatever other duties they need
to perform their supervisory functions (TR: 47-48). Road Supervisors have their own Veolia
email account and frequently receive email communications from other members of management
(TR: 202-04). Operators do not have access to these computers or the sofiware on the
computers, and they do not have Company email addresses (TR: 202-04). The fact that Road
Supervisors are given access to Company software, have Company email addresses and are
treated the same as managers in this respect further supports the Company’s position that Road
Supervisors are held out and actually are statutory supervisors as defined under the Act.

5. Supervisory Ratio

Cuwrrently the Company employs approximately six-hundred (600) operators and
seventeen (17) Road Supervisors that work on the road at the Veolia MetroAccess facilities. That
means that the current supervisory ratio is one (1) supervisor for every thirty-five (35) operators.
If the Road Supervisors are deemed not to be supervisors under the Act, there would be no true
statutory supervisors on the road to supervise 600 operators. (TR: 217). In Pennsylvania Truck
Lines, 199 NLRB 641 (1972), the Board observed that “if strip supervisors and dispatchers were
found to be nonsupervisory, there would be no more than three supervisors . . . at any of the
employer’s terminals, some of which have as many as 100 drivers, and there would be no
supervisors at the terminals on weckends, when a dispatcher or strip supervisor is in charge.”
Where a proposed bargaining unit otherwise would be left without anyone in a supervisory
capacity, the Board has relaxed its standards of exclusion to ensure maintenance of a minimum

layer of supervision. Salvation Army Williams Mem’l Residence, 293 NLRB 944 (1989).

43




Therefore, it is axiomatic that an examination of the supervisory ratio supports the Company’s
position that the Road Supervisors are supervisors as defined under the Act.
6. Road Supervisors’ Access to Employee Information.

Road Supervisors have access to employee information such as medical reports and
worker’s compensation files. During hearing, Road Supervisor Brian Jackson testified that Road
Supervisors have access to injury, medical, and worker’s compensation reports of the operators
in the Road Supervisors’ cabinet located within the Operations Office. (TR: 50). In addition,
Road Supervisors are provided a list of the ten (10) to twenty (20) operators that have the most
policy infractions, called the “Hot List,” so that Road Supervisors will observe and evaluate
these drivers while on the road to determine if they are continuing to commit similar infractions.
(TR: 198). Managers and supervisors are the only employees within the facility that are provided
a copy of the “Hot List.” (TR: 198). The fact that Road Supervisors have access to medical
reports, injury reports, worker’s compensation reports, and the “Hot List” only further
demonstrates their supervisory status pursuant to the Act.

7. View Themselves As Supervisors.

The competent record evidence clearly establishes that Road Supervisors consider
themselves to be supervisors under the Act. The best example that Road Supervisors consider
themselves to be supervisors is the testimony from Mr. Jackson where he stated:

I’m the supervisor, you know, I’'m the one. So I mean they, you know, when |

come on the scene and they see me come on the scene and they see — and I

approach them, I approach them in a supervisory role, so they know that whatever

1 say, you know, goes.

(TR: 77).
Clearly, Mr. Jackson and Mr. Holtz view themselves as supervisors as they testified to

their ability to discipline, remove, retrain, and reward operators based upon their discretion. Both
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witnesses testified to their ability use discretion when to merely coach and counsel an operator or
when they would document the discipline. (TR: 82-83; 180-81). Moreover, both witnesses
discussed that they were supervisors based upon the training they received. (TR: 100; 175)
Finally, the fact that Road Supervisors view themselves as supervisors under the Act can be
gleaned by the entries written by Road Supervisors in their Road Observations and incident
reports. |
8. Supervisory Meetings

Unlike operators, Road Supervisors participate in supervisory meefings. Road
Supervisors attend two (2) separate monthly meetings. (TR: 97-98; 174). Road Supervisors are
required to attend a monthly Veolia meeting with the remainder of management where new
policies or procedures that are implemented by Veolia or WMATA are discussed. (TR: 98-99).
Road Supervisors are also required to attend a monthly meeting at the WMATA headquarters in
Hyattsville every second Tuesday of the month. (TR: 174). During these meetings, members of
Veolia management are provided policy and procedure updates and policy enforcement
initiatives by WMATA. (TR: 98-99; 174). Only members of management attend the Veolia and
WMATA. monthly meetings. (TR: 174).

9. Training

Road Supervisors receive special training that operators do not receive including, but not
limited to, training on: (1) Reasonable suspicion training (drug and alcohol policy); (2) accident
investigation; (3) incident- nvestigation; (4) accident and incident reporting; (5) policy and
procedure enforcement training; (6) and two (2) to three (3) weeks of receiving on the road

training. (TR: 99-102; 174-75). The fact that Road Supervisors receive an extensive amount of
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training beyond what operators receive further supports the Company’s position that Road
Supervisors are held out and actually are statutory supervisors as defined under the Act.
10. Equipment

Road Supervisors are assigned and operate “supervisor” vehicles to perform their duties.
(Ex. 12); (TR: 133-135). The Road Supervisor vehicles specifically identify the Road
Supervisors as “Supervisor” on the front driver-side and passenger-side doors. (Ex. 12). In
addition, these vehicles are only driven by Road Supervisors to perform their duties in the field
or by other members of management within the Operations or Safety departments if necessary.
(TR: 133-35). Operators are restricted from driving the Road Supervisor vehicle. (TR: 133-35).
Operators are only allowed to operate the MetroAccess vans used to transport fare paying
customers. (TR: 133-35). Again, similar to the Road Supervisor Uniforms, the fact that the Road
Supervisors are assigned and operate vehicles that specifically identify them as supervisors to the
public further supports the Company’s position that Road Supervisors are held out and actually
are statutory supervisors as defined under the Act.

11.  Testifying On Behalf of the Employer

Road Supervisors are called upon and required to testify at arbitration and other
proceedings on behalf of the employer. (Ex.10); (IR: 105-07; 198-99). The Road Supervisor job
duties specifically states that Road Supervisors “may be called upon to testify on behalf of the
company at union gricvances or safety appeals meetings.” (Ex.10). To demonstrate this job duty,
both witnesses testified that since they have been employed with Veolia, they have been required
to testify at arbitration and an unemployment hearing because their incident reports and accident
reports were the center of disputes between terminated operators and the Employer. (TR: 105-07;

198-99). The fact that Road Supervisors’ incident and accident reports are called into question by
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operators that have been terminated — as a direct result of the Road Supervisor’s report — and are
then required to testify on behalf of the Employer to defend their reports only further
demonstrates that the Road Supervisors are statutory supervisors under the Act.

F. In The Event The Region Finds The Road Supervisors Are Not Supervisors Under
The Meaning of Section 2(11) of the Act, the Road Supervisors Should Be
Encompassed In the Two Collective Bargaining Agreements Entered Into By Veolia
With the Amalgamated Transit Union, Local 1764 and International Brotherhood
of Teamsters, Loecal 639.

If the Board determines the Road Supervisors are not supervisors under the meaning of
the Act, as a result of Road Supervisors occasionally performing driving work, Road Supervisors
should be encompassed under the collective bargaining agreements of the ATU, Loacal 1764 and
Teamsters, Local 639. Article 1 of both the ATU, Local 1764 and the Teamsters, Local 639
collective bargaining agreements specifically state the agreements and the provisions within
regulate the relationship between Veolia and “all drivers® and “part-time bus operators.” (Ex.1);
(Ex.2).

Pursuant to the Road Supervisor job duties, Road Supervisors are required to be
“available to drive a regular route or charter trip as needed to cover the day’s activity.” (Ex.10).
At hearing, it was uncontroverted that Road Supervisors are obligated to operate MetroAccess
vans when Veolia is short staffed and/or when a driver is taken out of service due to an accident,
incident, or injury. (TR: 124). In fact, Mr. Jackson specifically testified that in the year that he
has been employed with Veolia, on two separate occasions he has been required to operate a
MetroAccess van when Veolia was short staffed or when an operator was hospitalized. (TR:
124). Pursuant to the Article 1 of both collective bargaining agreements, when a Road Supervisor
operates or drives a MetroAccess van, the Road Supervisors are performing bargaining unit work

covered under exclusive jurisdiction of the two agreements discussed. Thus, when Mr. Jackson
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operated the MetroAccess van to drop the van off at base as he testified, under the ATU, Local
1764 agreement he was acting as a “part-time bus operator,” and under the Teamsters, Local 639
agreement he was acting as a “driver.”

As a result of the Road Supervisors conducting bargaining unit work, the ATU, Local
1764 and Teamsters, Local 639 have an interest in these proceedings and whether Road
Supervisors are supervisors under the meaning of the Act. These two Unions have an interest in
these proceedings and the Boards determination in these proceedings as it will greatly affect their
bargaining unit members. If the Board determines that Road Supervisors are not supervisors
under the Act, yet Road Supervisors continue to perform bargaining unit work as discussed, the
Union’s members are impacted. The Board has found that subcontracting of unit work impacts
a bargaining unit even when unit employees do not lose employment or bave reduced wages or
hours as a result of the contracting. In Mi Pueblo Foods, 360 NLRB No. 116, slip op. at 1-3
(2014). Therefore, ATU, Local 1764 and Teamsters, Local 639 have an interest in these
proceedings as the Road Supervisors perform bargaining unit work proscribed under the Unions’
collective bargaining agreements, and accordingly, should be members of their bargaining units
if they are not supervisors under the meaning of the Act.

Accordingly, because ATU, Local 1764 and Teamsters, Local 639 have an interest in
these proceedings as they will be directly affected by the Board’s determination, the Regional
Director should have provided a notice of hearing to these Unions pursuant to Section 102.63 (a)
of the National Labor Relations Board Rules and Regulations. Rule 102.63(a} specifically states,

“. .. the Regional Director shall prepare and cause to be served on the parties and on any known

individuals or labor organizations purporting to act as representatives of any employees

directly affected by such investigation, a notice of hearing before a hearing officer at a time

48




and place fixed herein.” (emphasis added). Here, ATU, Local 1764 and Teamsters, Local 639
are labor organizations of employees that will be directly affected by the Regional Director’s
investigation regarding whether the Road Supervisors are supervisors under the meaning of the
Act. As such, these Unions should have received notice of these proceedings pursuant to Rule
102.63 and provided fair and equal opportunity to intervene and present necessary evidence
pursuant to Rule 102.65(b) of the National Labor Relations Board Rules and Regulations.

V. CONCLUSION

Pursuant to the foregoing reasons, Veolia Transportation Services, Inc. has established
the Union’s proposed unit of Road Supervisors is inappropriate because they are statutory
supervisors under Section 2(11) of the Act. Accordingly, the Region should dismiss the Union’s
petition in its entirety. Alternatively, in the event the Board determines the Road Supervisors are
not supervisors under the Act, the Board should find that the Road Supervisors are encompassed
under the bargaining unit defined under the collective bargaining agreements between Veolia
Transportation, Inc., and Amalgamated Transit Union, Local 1754 and International Brotherhood

of Teamsters, Local 639.

Respectfully submitted,

McMAHON BERGER

/s/ James N. Foster, Jr.

James N, Foster, Jr.

Dean Kpere-Daibo

2730 North Ballas Road, Suite 200
St. Louis, Missourt 63131
(314)Y567-7350

(314)567-5968 (fax)
foster@memahonberger.com
dkdi@memahonberser.com
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CERTIFICATE OF SERVICE

I hereby certify that I have this 16th day of October, 2014, served an original and one (1)
copy of the foregoing via the National Labor Relations Board’s electronic filing system
addressed as follows:

Charles L. Posner, Regional Director
National Labor Relations Board
Region 5

Bank of America Center, Tower II
100 S. Charles St., Suite 600
Baltimore, MD 21201

I hereby further certify that I have this 16th day of October, 2014, served a true and
correct copy of the foregoing on the following via Electronic Mail addressed as follows:

Douglas Taylor

Gromfine, Taylor and Tyler, PC
1420 King Street, Suite 500
Alexandria, VA 22314

/s/ James N. Foster. Jr.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 5

VEOLIA TRANSPORTATION
SERVICES, INC., d/b/a
VEOLIA TRANSPORTATION

Employer
and Case 05-RC-137335

AMALGAMATED TRANSIT UNION,
LOCAL 689, associated with
AMALGAMATED TRANSIT UNION,
AFL-CIO

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 9(c) of the National Labor Relations Act, as
amended, herein called'the Act, a hearing was held before a hearing officer of the National Labor
Relations Board, herein called the Board., Amalgamated Transit Union, Local 689, associated
with Amalgamated Transit Union, AFL-CIO (the Petitioner or the Union) filed the petition
seeing to represent the following unit of employees employed at the Washington, D.C. and
Hyattsville, Maryland facilities of Veolia Transportation Services, Inc. (the Employer or Veolia):
road supervisors and lead road supervisors.' The petition, as amended, asserts there are
approximately fifteen employees in the petitioned-for unit. Pursuant to stipulations at the

hearing, the Petitioner and the Employer stipulated, and T find, that the Petitioner is a labor

! The Petitioner amended the petition at hearing to include only road supervisors and lead road supervisors; the
petitioned-for unit descrived on the face of the petition was as follows:
Al full-time and regular part-time Road Supervisors and Safety/ Trainer Supervisors employed by the
Employer at its facilities currently located at 2219 Adams PL NE, Washington, D.C. and 3201 Hubbard Rd.
Hyattsville, MD; but excluding all other employees, bus operators, utility workers, gatekeepers, office
clericals, and managers as defined in the Act.
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Case 05-RC-137335
organization within the meaning of Section 2(5) of the Act, that the Employer is an employer
engaged in commerce within the meanmé of Section 2(6) and (7) of the Act and is subject to the
jurisdiction of the Board, and that there is no history of collective bargaining between the parties
for the petitioned-for employees.

1. ISSUE AND POSITIONS OF THE PARTIES

The sole issue presented at hearing is whether road supervisors and Iead road supervisors
are statutory supervisors as defined in 2(11) of the Act. The Employer argues that road
supcrvisors and lead road supervisors are supervisots because they possess several indicia of
supervisory authorities enumerated in Section 2(11). The Petitioner argues that road supervisors
and lead road supervisors are not 2(11} supervisors.

For the reasons that follow in this Decision, and after careful consideration of the entire
record evidence and the parties’ post-hearing briefs, I find that road supervisors and lead road
supervisors are supervisors as defined in Section 2(11) of the Act. Since road supervisors and _
lead road supervisors constitute the entire petitioned-for unit, 1 find that that unit is not
appropriate. Tam, therefore, dismissing the petition.

II. FACTS

A. The Employer’s Business Operations and Orgunizational Hierarchy

Veolia Transportation, Inc., a Maryland corporation with offices and places of business in
Hyattsville, Maryland, and Washington, D.C., provides transportation services to private and
governmental entities, including the Washington Metropolitan Area Transit Authority, also

known as WMATA 2

% The parties stipulated, and I find, that during the twelve-month periad ending October 1, 2014, Veolia, in the
course and conduct of its business operations described herein, has derived gross revennues in excess of $250,000.
During the period of time deseribed herein, Veolia purchased and received at its Hyattsville, Maryland facility goods
valued in excess of $3,000 directly from points outside the State of Maryland.

2
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Michael Staley is Veolia’s Project Manager for a project contracted between Veolia and
WMATA,; the project is known as MetroAccess.” Reporting directly to Staley is Operational
Director Melvin Barkley. Below Barkley are two Operational Managers, Larry Worthy and
Shandell Hassan. Veolia employs two lead road supervisors and thirteen road supervisors
between the two locations involved in the instant matter. The road supervisors and lead road
supervisors teport to Barkley, Worthy, and Hassan. Out of the two locations involved in this
maiter, Veolia employs about 600 operators responsible for picking up, fransporting, and
dropping off customers of WMATA’s MetroAccess service. The Drivers, Chauffeurs, and
Helpers Local Union No. 639, in affiliation with the International Brotherhood of Teamsters
(Local 639) represents a bargaining unit including operators at Veolia’s Washington, D.C.
facitity. The operators at Veolia’s Hyattsville, Maryland facility are included in a bargaining
unit represented by Local 1764, Amalgamated Transit Union (Local 1764). Both units are
currently covered by collective-bargaining agreements.
B. Road Supervisors’ Duties'
Road supervisors use official vehicles to travel in the geographic area o which they are
assigned. The thirteen road supervisors are mainly responsible for observing operators while on
their routes, and to Investigate incidents or accidents that have been called in or that a road

supervisor observes while in the field. In this context, the term “accidents™ refers to situations

such as when an operator’s vehicle has been involved in a collision, while the term “incidents”

* There are at least three other companies that contract with WMATA for the provision of MetroAccess services
throughout the Washington metropolitan area: First Transif, Diamond Transportation, and MV Transportation.

* The Employer introduced into evidence a document purporting to contain a written job description for road
supervisors. The record contains some discussion regarding the Petitioner’s concerns that the Employer had created
that decument within the previous month, Although the evidence suggests the document was prepared recently, it is
not clear that the Employer prepared he document for the purposes of litigating this matier, or that the document
does 1ot accurately reflect the responsibilities of road supervisors. Hearing testimony was adduced on several of the
enumerated responsibilities listed on the document. Many of those itemized responsibilities contain conclusory
language, such as “effectively recommends.” In light of these circumstances, I have given little weight fo the exhibit
itself. Rather, I rely more heavily on the testimony about the road supervisors’ duties and responsibilities.

3
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describes situations in which a vehicle is out of active service for reasons other than a collision.
Examples of such “incidents” are when a customer becomes sick in 2 vehicle, or a road
supervisor has a reasonable suspicion that an operator is under the influence of drugs or alcohol.

Road and lead road supervisors are responsible for the production of several types of
documentation, including accident reports, incident reposts, and road observation reports.
Accident reports and road observation reports consist in large part of checklists on which the
road or lead road supervisor records his or her observations of the circumstances. These
checklists also serve as a guide for the road or lead road supervisor, by listing appropriate areas
of inquiry or observation. When an operator is involved in an accident, the road or lead road
supervisor ;ssigned to the geographic area involved is sent to the scene to investigate the
situation. The road or lead road supervisor is then tasked with the completion of an accident
report kit, which she fills out based upon observations of the accident scene and information
obtained from witnesses such as the operator and any passengers who may have been aboard the
vehicle at the time of the accident. Based on these observations, and upon completion of the kit,
a road supervisor is responsible for making a determination regarding whether the accident
should be classified as preventable or not preventable.

Incident réperts consist of a blank standard form on which the roa;i or lead road
supervisor records the results of his or her investigation into the situation.

Road observation reports consist of a checklist on which the road supervisor documents
certain observations, such as the reason for the report (e.g., routine road check), actions taken by

the operator during the observation, and the professionalism demonstrated by the operator. At

the bottom of the form is a space reserved for the road supervisor’s notes.
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1. Discipline and effective recommendation of discipline

Road supervisors have the authority to orally coach and counsel an operaiot, write up an
operator, or temove an operator from service and recommend that operator recetve retraining in
the relevant area, depending on the severity of the issue. Road supervisors Brian Jackson and
Thomas Holtz festified af the hearing.5 Each has been employed by Veolia as a road supervisor
for about a year, and each previously was employed for another MetroAccess contractor, MV
Transportation (MV), for over a year, Jackson and Holtz both also held the title of road
supervisor while with MV. Holtz and Jackson both testified as to their authority to issue oral or
written warnings to operators, or to remove an operator from his or her route for a variety of
reasons. According to Jackson and Holtz, such reasons include violations of policies and
procedures, set forth by WMATA, that govern certain operator conduct and establish safety
protocols by which operators must abide while providing MetroAccess services. For instance,
WMATA prescribes a door-to-door policy requiring operators to approach the exterior door of
the building from which he or she is picking up a customer, collect the fare from the customer,
and escort the customer to the door of the vehicle. Examples of safety protocols for operators
include a requirement that operators place a safety cone when exiting their vehicles, and &
requirement that wheelchairs must be secured when on the vehicles,

Upon completion, road and lead road supervisors submit each of the forms described
ahove to Veolia’s safety department or operations department. Road and lead road supervisors
may note on these forms that they administered oral counseling or a written warning to the
operator involved. When asked by the Hearing Officer if disciplinary counselings are part of the

progressive discipline policy, Jackson replied,

3 Jackson is based out of the Hyaitsville facility; the record is unclear as to which facility Holtz works out of.

5
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Yeah, it’s something we can exercise judgrent on and it can be becanse,

-~ for instance, me being a supervisor and that’s how I’mviewed froma— — S
driver, when I go out, say I see that driver again. . . then the next situation
wouldn’t be a[n oral]l. It would be something I would write down, you
know, and that would go into their file.b

Jackson testified further that he takes factors such as the experience level of the operator and the
severity of the misconduct into account when deciding what level of discipline to apply to a
situation.

Road supervisors are also authorized to remove an operator from service if the operator
has been in an accident and the road supervisor deems the accident to have been preventable.
Preventability is determined by road supervisors based on their assessment of the evidence
gathered at the seene, including visual observations, interviews with operators and passengers,
and any other evidence to which the road supervisor has access.] Road and lead road supervisors
base their evaluation of the preventability of an accident on their knowledge of WMATA and
Vealia policies and procedures, and on their experience in evaluating previous accidents.

Road supervisors also ensure that operators are fit for duty by observing the operator at
work and, if the road supervisor believes it necessary, by asking questions of the operator. Road
supervisors have the authority to remove an operator from service for the day should the road
supervisor determine that the operator is not fit for duty at the time. Jackson stated that when

making his observations in the field, he looks for signs that an operator is having difficulty with

the physical requirements of the job, such as lifting bags or assisting a client with a wheelchair.

§ Tackson conceded that he is not aware of whether or not the warnings he issues are taken into account for the
purposes of evaluating operators,

Jackson testified that Veolia’s safety managers can override his decision to remove an operator from service when
that decision is based on accident preventability. For instance, if the safety manager has viewed the vehicle’s on-
board camera and comes to a different conclusion than the road supervisor, the eperator may be returned to service.
Jackson stated that when investigating n accident at the scene, he Is not able to view the on-board camera footage.

6




OCT-27-2814  13:56 NLRE REGION = 418 962 2198 P.8e 26

~ -

Re: Veolia Transportation Services, Inc. October 27, 2014
d/bfa Veolia Transportation
Case 05-RC-137335
Jackson testified that he has not in fact removed any operators from service during his
roughly one year working for Veolia, but that he has the authority to do s0.5 Holtz testified that
- he has not recommended management discipline an operator during his time as a road supervisor
at Veolia, but that he has the authority to do so. Jackson explained that when an operator is
pulled out of service, that operator is effectively shut down and will not carn any more money
that day. A road supervisor may remove an operator from service and recommend retraining
without any intervening investigation from higher levels Qf management. In these situations,
road and lead road supervisors are required to inform Veolia’s safety and operations
departments—as well as the central operations center that handles all of the coniracted
MetroAccess services—of the removal, so that another operator can be assigned to the removed
operator’s Toute. Jackson testified that, with regard to his decision making regarding the
necessary level of response, “nobody’s really going to question too much about what I see asa
supervisor.” He also stated, “if I feel like it’s something that I could do right then, that’s fine,
but if it’s something that’s egregious enough that they need fo be taken out of service, I can take
them out of service with no questions asked. . ..” Such an operator may also receive disciplinary
documentation in his or hex file, depending on what the infraction is. Jackson testified further
that when a road supervisor removes an opetator from service, “nine times out of ten, i;c’s going
to go into their files, their personnel files.”
The collective-bargaining agreements covering the operators at Veolia contain sections

governing progressive discipline. “Each of those cotitains a first-level step that contemplates oral

counseling oy warning.'® The collective-bargaining agreement between Veolia and Local

% Neither witness testified as to exactly when or how they were granted this authority, but the evidence was
uncontroverted regarding the witnesses’ claims that they possess the authority.

® 1t is not clear from the record how exactly Jackson knows this, but this testimony, too, was unconiroverted.
"0 Neither collective-bargaining agreement identifies the potential source or sources of such discipline.

7
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1764—covering operaiors at the Hyattsville facility—contains the following provision, at

Section 10.2:

Any violation of posted and/or Company rules, policies and/or procedures
may result in disciplinary action, With the exception as listed under
“Serious Infractions™ below, and the attendance policy. any posted and/or
witten Company rules, policies, and/or Procedures may result in the
following disciplinary action.

First Violation: Policy review/ documented verbal counseling.
Second Violation: First Wiitten Warning Notice
Third Violation: Second Written Warning Notice
Fourth Violation: Suspension or May Result in Discharge From Company
The collective-bargaining agreement between Veolia and Local 639—covering operators

at the Washington facility—also provides for a system of progressive discipline, at Article 15:

Disciplinary measures shall be taken in the following order:

- Oral reprimand

- Written reprimand :

- Suspension, not to exceed five (5) days (notice to be given in writing}.
- Discharge

Both agreements contain a grievance and arbitration procedure. Evidence was not adduced at

hearing regarding road and lead supervisors” respective roles in the grievance process.”!

III. Rewarding employees
Jackson and Holtz testified that they have carried out incentive programs implemented by
the safety departiment in which they are able to select certain operators to receive rewards
provided by the safety department. Jackson described a recent example——occurring the week
prior o the heating—involving an incentive program based on operators’ ability to vecite a

particular safety message that had been posted by the safety department. Jackson was given

1 yooleon referred to an arbitration at which he testified on behalf of his employer. However, that situation arose at
his previous employer and did not involve an employes of Veolia, Stmilarly, Holtz {estified about his experiencs
testifying on his employer’s behalf at an unemployment hearing. The record is not clear, however, whether this was
on behalf of Veolia or of Holtz's previous employer.
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three $25 gift cards to give to operators within his observation area. During his observations in
the field, he approached operators and asked if they could recite the safety message for the day.
If an operator could recite the message correctly ot to Jackson’s satisfaction, he gave the opexator
one of the gift cards. Jackson testified that his discretion in this instance was based on
predetermined rules. His instructions regarding this particular incentive program came from his
lead road supervisor. The receipt of this particular reward was not connected to operators’
performance of their duties, Holiz also referred in his testimony to the safety message program,
but explained that even if an operator knew the safety message, she would need to follow all the
_proper procedures in order io receive a gift card, Holtz testificd that recently he had a gift card |
to distribute and had a particular operator in mind that he assumed would be the recipient.
However, when Holtz observed that operator on his route, the operator was not wearing a safetsr
vest; Holtz did not give the operatot an oppertunity to recite the safety phrase.]2
C. Lead Road Supervisors’ Duties
No lead road supervisors testified at the hearing, nor did anyone higher in the Employer’s

hierarchy. The only record evidence regarding the responsibilities of Jead road supervisors
consists of witness testimony. Jackson explained that lead road supervisors “go out and do the
same thing we do,” Jackson testified that lead road supervisors also act as a Haison between the
agencies involved in the MetroAccess project. Lead road supervisors also place calls to road
supervisors alerting them to reported incidents and accidents, and direct the road supervisors to

sravel to the location of the situation to investigate. Lead road supervisors also inform road

supervisors of safety incentive programs, such as the one described above, and provide road

12 Holiz stated that he also orally counseled the operator regarding his failure to wear a safety vest,

¢
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supervisors with the rewards to distribute. Jackson insisted that lead road supervisors are not
bosses of road supervisors. |
D. Training on WMATA and Veolia Policies and Procedures

Road and lead road supervisors undergo training infended to ensure that they are able to
enforce the policies and procedures prescribed by both Veolia and WMATA. These include
reasonable suspicion training, a day-long training designed to enable the trainee to identify
factors indicating that an operator may be impaired by drugs or alechol. Holtz testified that he
has not seen written rules regarding policies and procedure, either from WMATA or from
Veolia. Holiz testified that he is not aware of a rule book that might confain WMATA and/or
Veolia policies and procedures. However, Holtz also testified that he attends two meetings each
month at which policies and procedures are introduced and reviewed. One of these monthly
meeﬁngs is held by WMATA and the other by Veolia. Road supervisors and lead road
supervisors attend these meetings, along with Veolia management, at which they léam of or
review policies and initiatives. Operators do not attend these monthly meetings.

E. Evidence of Secondary Supervisory Indicla

Road supervisors and lead road supervisors at the Hyattsville facility spend most of their
days in the field, observing the operators and investigating incidents and accidents. When at the
facility, they work out of a shared cubicle located within the facility’s office area. Operators
generally do not enter this area without fixst being called in by a road supervisor or other
supervisor, such as a safety and training supervisor. While operators wear blue shirts as part of

their required work aftire, road supervisors and lead road supervisors wear white shirts that are

labeled “superviser.”

10
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Veolia’s upper management team on the MetroAccess program consists of four
individuals. The original petitioned-for unit included road supervisors, lead road SUPEIVISOrs,
and safety/ training supervisors. The Petitioner identified the size of the unit as approximately
twenty-five. The petitioned-for unit as amended af hearing includes thirteen road supervisors
and two lead road gup-ervisor&13 As mentioned above, there are approximately 600 operators
between the two facilities.
HI. ANALYSIS
As 1 explain below, I conclude that the Employer has met its burden of establishing that
the road supervisors and lead road supervisors are statutory supervisors. 1 find that the record
evidence establishes that road supervisors and lead road supervisors have the authority to
discipline employees,
A. The Legal Stundurd for Supervisory Starus under the Act
Section 2(3) of the Act excludes from the definition of “cmployee” “any individual
employed as a supervisor.” Section 2(11) of the Act defines a supervisor as
“Any individual having authority, in the interest of the employer, to hire, transfer,
suspend, lay off, recall, promote, discharge, assign, reward, or discipline other
employees, ot responsibly to direct them, or o adjust their gricvances, or effectively to
recommend such action, if in connection with the foregoing the exercise of such authority
is not merely of a routine or clerical nuture, but sequires the use of independent
- judgment.”
Accordingly, under Section 2(11), individuals are deemed to be supervisors if they have
authority to engage in any one of the above Section 2(11) indicia; their exercise of such authority

is not of a merely routine or clerical nature but requires the use of independent judgment; and

their authority is held in the interest of the employer. See NLRB . Kentucky River Community

1 Thus, it appears thero are approximately ten safety and training supervisors between the Employer’s two invelved
logations.

11
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Care, Inc., 532 U.8. 706, 712-13 (2001) (citing NLRB v Health Care & Retirement Corp. of
America, 511 U.8. 571, 573-74 (1994)).

Section 2(11)’s definition is read in the disjunctive and thus the Board considers
possession of any one of its enumerated powers, if accompanicd by independent judgment and
exercised inthe intefest of the employer, sufficient to confer supervisory status, Kentucky River
Care, Inc., 532 U.S. at 713, Supervisory status may likewise be established if the individual in
question has the authority to effectively recommend one of the powers. See, e.g., (i'hildren s
Farm Home, 324 NLRB 61, 65 (1997). The Board has held that an effective recommendation
requires the absence of an independent investigation by supetiors and not simply that the
recommendation be followed. /d.

The burden of proving supervisory status rests on the patty asserting that status. See, e.g.,
Kentucky River Community Care, Inc., 532 U.S. at 711; Oakwood Healihcare, Inc., 348 NLRB
686, 687 (2006). And because supervisors are excluded from the Act’s protection, the Board ~has
been careful o avoid construing the statutory language too broadly. Avante af Wilson, Inc., 343
NLRB 1056, 1058 (2006) (citing Oakwood Healthcare, Inc., 348 NLRB at 686), The Board
requires supervisory status be established by a preponderance of the evidence. Dean and
DeLuca New York, Inc., 338 NLRB 1046, 1047 (2003). Lack of evidence is construed against
the party asserting supervisory status. Jd. at 1048, Supervisory status is not proven where the
record evidence “is in conflict or otherwise inconclusive.” Phelps Community Medical Center,
205 NLRB 486, 490 (1989).

To meet this standard, the party bearing the burden must establish that an individual

“actnally possesses”™ a supervisory power; mere inferences or conclusory statements of such

power arg insufficient. See, e.g., Golden Crest, 343 NLRB 727, 731 (2006). Moreover, where

12
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gvidence is in conflict or otherwise inconclustve for a particular 2(11) indicium, the Board will
decline to find supervisory status for that indicium. See, e.g., Dole Fresh Vegetables, Inc., 339
NLRB783, 793 (2003). Accordingly, job titles, job descriptions, or similar documents are not
given controlling weight and will be rejected as mere paper, absent independent evidence of the
possession of the described authority. Golden Crest, 348 NLRB at 731 (citing Training School
at Vineland, 332 NLRB 1412, 1416 (2000)).

Here, the Employer argues that road supervisors and lead road supervisors are statutory
supervisors because each has the authority to exercise the following Section 2(11) powers: 1) the
power to discipline and effectively recommend discipline of employees; 2) the powet to reward
employees; and 3) the power to assigh and responsibly direct employees. 1 will address the
sufficiency of the relevant evidence for each of these in turn.

On September 19, 2014, 1 issued a Decision and Direction of Election in Diamond
Transportation Services, Ine., 05-RC-134217, the facts in which share significant similarities
with those in the instant case. In that Decision, I found that the petitioned-for unit—which was
comprised of the road supervisors of another WMATA contractor-—was appropriate, and that the
employer involved in that case did not meet its burden of proving that the road supervisors were
statutory supervisors under Section 2(11), While the facts here echo many of those in Diamond
Transporiation, 1 find that Veolia has met its burden, in part by adducing evidence that draws
important distinctions between the authority possessed by road supervisors employed at each

respective employer.

I. Disciplining Employees"

Y Becanse I find that the road and lead road supervisors here possess the antharity to diseipline employees, I find it
unnecessary to address the Employet’s contention that road and lead road supervisors effectively recommend
discipline.

13
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To confer supervisory status based on authority to discipline, the exercise of disciplinary

authority must lead to personnel action without independent investigation by upper management.
See, e.g., The Republican Co., 361 NLRB No. 15 (2014) citing Sheraton Universal Hotel, 350
NLRB 1114, 1116 (2007) (“Contrary to the judge's speculation, nothing in the record suggests
that upper management conducted an independent investigation before deciding to impose
discipline . . .”). Warnings that simply bring the employer's attention fo substandard
performance without recommendations for future discipline serve a limited reporting function,
and do not establish that the disputed individual is exercising disciplinary authority. /d, at 5
{citing Williamette Industries, 336 NLRB 743, 744 (2001)). Similarly, authority to issue verbal
reprimands is, without more, too minor a disciplinary function to constitute supervisery
authority. Id. (citing Vencor Hospital-Los Angeles, 328 NLRB 1136, 1139 (1999) and Ohio
Masonic Home, 295 NLRB 390, 394 (1989)).

Tnn The Republican Co., cited above, the Board affirmed a Regional Director’s finding that
certain individuals were not Section 2(11) supervisors. 361 NLRB No. 15 at 1. Inrejecting the
Employer™s argument that the individuals at issue had the authority to discipline employees, the
Board noted that “A warning may qualify as disciplinary within the meaning of Section 2(11) if
it ‘automatically’ or ‘routinely’ leads to job-affecting discipline, by operation of a defined
progressive disciplinary system.” 7d. at 7 (citing Oak Park Nursing Care Center, 351 NLRB 27,
30 (2007)). The Board went on to state that “the Employer. . . bears the burden of proving the
existence of such a system, and the role that warnings play within the system.” Jd. Here, the
evidence clearly establishes that the operators employed by Veolia af each of the involved
facilities are subject to a written progressive discipling system, as defined in the collective-

bargaining agreements the Employer introduced into evidence.

14
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1t is clear from the record that road supervisors and lead road supervisors have the
authority to orally counsel operators, orally warn operators, issue written warnings to operators,
and remove operators from service, at least temporarily until further information can be obtained.
Three of these four arguably disciplinary options are explicitly contemplated by the progressive
discipling systems contained in the two collective-bargaining agreements covering the
operators.”’ Some of these decisions require evaluation from higher level management, and
some require collaboration with other supervisors such as safety managers. However, others
begin and end with the road supervisors, who the record indicates have the power o issue
disciplinary actions that are recorded and placed in employee personnel files. This gives rise to
an inference that road and lead road supervisors are vested with the power to issue disciplinary
actions that fall within the purview of the collective-bargaining agreements covering operators,
and, pursuant. to those agreements, are grievable. These circumstances are in marked conizast to
those in Digmond Transportation, where the evidence failed to meet the standard discussed in
The Republican Co, 1 ﬁpd that the requirements of The Republican Co., and the cases cited
therein, are met here. Roaé and lead road supervisors thus have the anthority fo discipline
employees at Veolia.

As stressed in the Board decisions cited above, such authority only implicates Section

2(11) if the possessor of the authority in question carries it out using his or her independent

judgment. In Oakwood Healtheare, Inc., 348 NLRB 689, 693 (2006), the Board held that in

3 The fourth, removal from service, is not contemplated in the coltective-bargaining agreements. I note also that in
my decision in Diamond Transportation, § found that simply because removal from service—and the attendant loss
of pay——effectively amounred to discipiine, it did not follow that such removal was discipline sufficient to confer
supervisory status on the road supervisors there. Here, I take the same view of the read supervisors’ authority to
remove opérators from service, but note that the authority is exercised i a distinet context, namely one in which the
road supervisors exercise their disciplinary authority with independent judgment, as discussed below, Ialso note
that to the extent Jackson is correct that ““9 times out of 10” & removal from service goes into the operator’s
personnel file, that further distinguishes the instant case from Piamond Transportation,

15
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evﬂuatigg whether a putative supervisor acts with independent judgment, the inquity must
“assess the degree of discretion exercised by the putative supervisor” where at one end of the
spectrum thers are detailed instructions for the individual to follow, and at the other end the
individual is wholly free from constraint. I (emphasis in briginal). Here, there is a good deal
of record evidence that many of the decisions made by road supervisors about whether ot not to
discipline operators are dictated by policies, procedures, rules, and guidelines that the Employer
and WMATA have put in place. Admittedly, some of the decisions made by road and lead road
supervisors are constrained considerably by rules and policies administered by WMATA and
Veolia. However, fhis is not determinative in my evaluation of the issue at hand. If the evidence
shows that road and lead road supervisors exercise Section 2(11) authority, do so more than
sporadically, and do so with independent judgment, then the Employer has met its burden. The
witnesses hete testified as to how they exercise judgment when determining the level of
discipline to apply to an operator. Jackson and Holtz both explained how a road supervisor may
consider the experience level of an operator, and the severity of the infraction when determining
whether to coach and counsel the operator, or to write the opetator up on the forms submitted to
the safety department. Jackson also testified repeatedly as to how he routinely approaches his
responsibilities with such flexibility and case-by-case consideration. Accordingly, I find that
road and lead road supervisors use independent judgment when exercising disciplinary authority
in certain situations, and on mote than a sporadic or infrequent basis.

In my Decision in Diamond Transportation Services (05-RC-134217), 1 discussed the
similarities between the circumnstances of that case and those in the Board’s recent deetsion in

Lucky Cab .Ca., 360 NLRB No. 43 (February 20, 2014). In both cases, employees classified as

road supervisors prepared reports detailing their observations of drivers who were breaking work
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rules or vielating traffic laws. 1 found in Diamond Transportation-—as the Board had found in
Lucky Cab—that the evidence established that road supervisors did not impose or actually
recommend any discipline in completing such reports and that those repotts did not lay the
foundation for foture discipline, The instant case is distinguishable from both Diamond
Transporiation and Lucky Cab. Hete, there is uncontrovetted record evidence that operators are
subject to a progressive discipline system. There is also uncontroverted record evidence in the
instant case that the reports issued by road and lead road supervisors containing written warnings
and memorializations of oral warnings are placed in operators” personnel files. Thus, while
Lucky Cab was instructive in my determination in Digmond Transportation, 1 find the facts of
the instant case safficiently different and reach the opposite result here.

Furthermore, 1 find that the evidence in Diamond Transportation showed clearly that
there were rules and policies by which the road supervisors in that case weie constrained in their
decision-making anthority. Many of those rules and policies were admitted into the record
through documentary exhibits, No such documentary evidence—again, aside from the checklists
contained on the report forms—was intrcduceél here. Furthermore, while Jackson and Holtz
testified as to their knowledge of a range of policies and procedures handed down by WMATA
and Veolia, Holtz clearly stated that he had not been given copies of these rules in his capacity as
road supervisor. Much of Holtz’s and Jackson’s knowledge of the rules and policies seems 10
originate in the training they received, and the experience they accumulated, at their previous

employer, MV.' Accordingly, in the absence of clear record evidence that Veolia road and lead

road supervisors are so constrained in their decision making by rules prescribed by or espoused

16 Indeed, the testimony of both witnesses at times ventured from diseussion of their employment at Veolia to their
employment at MV, and back, Litile record evidence actally identifies Veolia policies and procedures as such.
While the policies dictated by WMATA are relevant to the instant case, those dictated by MV are not; | note here
that | find that MV’s rules and training cannot reasonably be imputed to Veolia in this context,
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by Veolia as to preclude the exercise of independent judgment, 1 find that the road and lead road
supervisors here exercise their disciplinary authority with independent judgment. thus find that
they possess one of the enumerated Section 2(11) indicia and that they are supervisors under the
Act.
II. Rewarding employees

The record contains evidence of only one specific example of road supervisors issuing
rewards to other employees. Board precedent makes clear that sporadie, isolated, and infrequent
instanceé of the exercise of supervisory authority is insufﬁciént to confer Section 2(11)
supervisory status. See Chevron U.S.A., 309 NLRB 59, 61 (1992) and cases cited therein.
Jackson did state that road supervisors have in the past been authorized to issue rewards fo
operators based on a given promotion or program, but the record does not make clear how
sumerous or frequent such anthorization has been. Furthermore, the only example testified to
involves an instance that occurred the week before the hearing. Jackson also testified that the
determination of recipients of the gift cards was almost entirely dictated by a safety program
initiated or conveyed by safety supervisors. The record thus contains clear evidence that road
and lead road supervisors have exercised the authority to reward employees, but whether that
evidence safisfies the Employer’s burden is less clear. Since Lhave already decided that the road
supervisors and lead supervisors possess one or more of the other Section 2(11) indicia, I find it
ubnecessary to pass on whether road supervisors and lead road supervisors have the authority to
reward employees.

IIl, Assignment of work and respensible direction of employees
In Oakwood Healthcare, above, the Board defined “assign” to mean:

The act of designating an employee to a place (suchasa location, department, or wing),
appointing an employee to a time (such as a shift or overtime period), or giving
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significant overall duties, i.e., tasks, to an employee. That is, the place, time, and work of

an employee are part of his/her terms and conditions of employment.

348 NLRB 686, 655.

In Oakwood, the Board emphasized that an individual must assign significant overgll
duties rather than merely issue an ad hoe order to perform a discrete task, especially when the
task is within a larger assignment, Jd.

The Oalwood Board also intexpreted the torm “responsibly direct” to mean an
individual’s decision to decide “what job shall be undertaken next or who shall do it.” 348
NLRB at 691. An individual who has this powet is a supervisor, provided that the direction is
both “responsible” and carried out with independent judgment, Jd at 691-92. For direction to
be responsible, “the person directing and performing the oversight of the employee must be
accountable for the performance of the task by the other, such that some adverse consequence
may befall the one providing the oversight if the tasks performed by the employee are not
performed properly.” Id. at 692. Therefore, an individual is not a supervisor solely because of
his ability to direct an employee’s work; there must be an element of accountability as well.
Additionally, to be carried out with independent judgment, the judgment cannot be dictated or
conttolled by detailed instructions. Id at 693.

Here, road supervisors have little if anything to do with the initial allocation of route
assignments and direction of operatot tasks. Those responsibilities He with the Operations Call
Center and other dispatchers. In fact, even if a voad supervisor removes an operator from
service, that road supervisot is not responsible for replacing the operator, but simply reports 1o
dispatch and/ or operations that such removal has occurred and a replacement is needed. Road

supervisoss are responsible for reassigning operators who for some reason have been out of

service temporarily, The evidence does not demnonstrate, however, that such direction or
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assignment goes beyond routine. The receord evidence is not particularly clear regarding whether
‘road supervisors may in fact exercise independent judgment when deciding an operator should
be refurned 1o service. While many such decisions appear to be based simply on consultation
with safety and fitness guidelines and procedures, no such guidelines and proce&mes were
entered into evidence In this case, Here, the facts of the instant case are again distinguishable
from those in Diamond Transportation, where the record contains documentary evidence of
policies and procedures that effectively dictate the decisions of the road supervisors at Diamond
Transportation. Again, no such documentation was produced here, and while there is a good
deal of testimony feferring to such written rules, there is also testimony suggesting that road
supervisors make certain decisions not specifically dictated by rules written by Veolia or
WMATA.

What the evidence is insufficient to establish, however, is that road supervisors engage in
any assignment of work in the first place. While road supervisors can return an operator to
service, the extent of this direction and assignment is routine; road and lead road supervisots
simply retumn the operators to work on their already- scheduted shift, and dispatch handles the
actual assignment of duties. There is also insufficient record gvidence to demonstrate any
accountability on the part of road and lead road supervisors regarding any direction of
supervisors they may engage in.

Accordingly, I find that the Employer has failed to meet its burden to show that Veolia’s

road and lead and road supervisors have the authority to assign or to responsibly direct

employees.
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IV. Secondary Indicia
The Employer cites to several secondary indicia of supervisor status in support of its
claim that road supervisors and lead road supervisors are Section 2(11) supervisors. In the
absenice of evidence that an individual possesses one of the primary indicia of Section 2(11)
supervisory status, “secondary indicia are insufficient by themselves to establish supervisory
status.” Ken-Crest Services, 335 NLRB 777, 779 (2001). However, given a finding of Section
2(11) status based upon one of the enumerated primary indicia, evidence of secondary indicia
can serve to corroborate that finding. See, e.g., Starwood Hotels & Resorts Worldwide, Inc., 350
NLRB 1114, 1118 (2007). As discussed above, I find that the road supervisors and lead road
supervisors possess the authority to discipiine Veolia’s operators. In light of that determination,
I also note that the presence of several secondary indicia of supervisor status support nty finding -
that road supervisors and lead road supervisors are 2(11) supervisors.
Between the two facilities involved in these proceedings, Veolia employs approximately
600 operators. The evidence strongly suggests that aside from the four individuals occupying the
highest levels of operations management (i.e., Staley, Barkley, Worthy, and Hassan), the only
individuals to whom opetators can be said to report are the road and lead road supervisors and
the safety and training supervisors. The former category is comprised of the fifteen individuals
at issue here; there are approximately ten safety and training supervisors, who were amended out
of the petition at hearing. If the road supervisors and lead road Supervisors are not SUpervisors
1

under the Act, and are found an appropriate unit {or an election, the ratio of employees to

supervisors would be nearly 44:1. Should the ratio include road supervisors and lead road
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supervisors on the supervisory side, the ratio comes down to approximately 20:1. 17 While no
evidence was introduced that would allow me to compare this ratic to that in other of the
Employer’s departments, or to determine if one of the above ratios is clearly unreasonable in the
para-transportation industry, I find it significant that the inclusion of road supervisors and lead
road supervisors in the petitioned-for unit would appear to leave operators with little if any
oversight throughout the day.

Turning to a more visible secondary indicia, road and lead road supervisors wear
unifﬁrms distinct from those worn by operators, specifically with regard to the color of shirt they
st wear, Road and lead road supervisors work out of office areas in each facility that are not
normally accessed by operators. Road and lead road supervisors alse undergo considerable
training regarding the policies and procedures they are expected to enforce on behalf of both
WMATA and Veolia; operators do not attend the training sessions that were described in the
hearing testimony. As noted above, the hearing testimony established that road supervisors are
trained in enforcement of—rather than mere compliance with—WMATA and Veolia policies
and procedures. Veolia holds a monthly meeting af which policies and procedures are
introduced or reviewed; road and lead road supervisors are requited to attend these meetings,
along with Veolia management. Operators do not attend these meetings. Similarly, road and
Jead road supervisors attend monthly meetings organized by WMATA, at which WMATA
reviews policy and procedure, Operators do not attend these WMATA meetings.

In the aggregate, I find that the secondary indicia considered above lend considerable

support to my determination that road and lead road supervisors are supervisors nnder Section

2(11).

17 § make no finding here as to the Section 2(11) status of the safsty and training supervisors, but nete that if none of
the individuals included in the original petitioned-for unit are supervisors, the ratio of employees to supervisors
would be about 156:1.
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Tn sum, I find that the Employer has successfully carried its burden to show that road

supervisors and lead road supervisors are able to discipline employees. Thus, 1find road

supervisors and lead road supervisors ate supervisors according to Section 2(11) of the Act. As

the petition seeks a unit comprised entirely of individuals I find 1o be supervisors, I dismiss the

petition.

V. CONCLUSIONS AND FINDINGS

Based upon the entire record in this matter and in accord with the discussion above, I find

and conclude as follows:

VL,

1. The hearing officer’s rulings made at the hearing are free from prejudicial error and
affirmed;

2. As stipulated by the parties, the Employer is engaged in commmerce within the meaning
of Sections 2(6) and 2(7) of the Act, and it will effectuate the purposes of the Actio
assert jurisdiction in this case;

3. As stipulated by the parties, Petitioner is a labor organization within the meaning of
Section 2(5) of the Act;

4. A question affecting commerce exists concerning the representation of certain
employees of the Employer within the meaning of Section 9(c)(1) and Section 2(6) and
2(7) of the Act;

5. Road supervisors and lead road supervisors are supetvisors within the meaning of
2(11) of the Act;

ORDER

It is hereby ordered that the petition filed in this case is dismissed.
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RIGHT T0O REQUEST REVIEW

Right to Request Review: Pursuant to the provisions of Section 102,67 of the National
Labor Relations Board’s Rules and Regulations, Series 8, as amended, you may obtain review of
this action by filing a request with the Executive Secretary, National Labor Relations Board,
1099 14th Street, N.W., Washington, DC 20570-0001, This request for review must contain a
complete statement setting forth the facts and reasons on which it is based. |

Procedures for Filing a Request for Review: Pursuant to the Board’s Rules and
Regulations, Sections 102,111 102,114, concerning the Service and Filing of Papers, the
request for review must be received by the Executive Secretary of the Board in Washington, DC
by close of business on November 10, 2014 at 5 p.m. (ET), unless filed electronically.
Ceonsistent with the Agency’s E-Government initiative, parties are encouraged fo file a
request for review electronically, If the request for review is filed electronically, it will be
considered timely if the transmission of the Aentire document through the Ageney’s website is
accomplished by no later than 11:59 p.m. Eastern Time on the due date. Please be advised
fliat Section 102.114 of the Board’s Rules and Regulations precludes acceptance of a request for
review by facsimile transmission. Upon good cause shown, the Board may grant special
permission for a longer period within which to file.'® A copy of the request for review must be

served on each of the other parties to the proceeding, as well as on the undersigned, in

accordance with the requirements of the Board's Rules and Regulations.

% A request for exiension of time, which may also be filed electronically, should be submitted to the
Executive Secretaty in Washington, and a copy of such request for extension of time should be submitted
to the Regional Director and to each of the other parties to this proceeding. A request for an extension of
time must include a statement that a copy has been served on the Regional Director and on each of the
other parties to this proceeding in the same manner or a faster manner as that utilized in filing the request
with the Board.
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Re: Veolia Transportation Services, Inc. October 27, 2014

d/b/a Veolia Transportation ‘

Case 05-RC-137335

Filing a request for review electronically may be accomplished by using the E-filing

system on the Agency’s website at www.nlrb.gov. Once the website is accessed, select File
Case Documents, enter the NLRB Case Number, and follow the detailed instructions. The
responsibility for the receipt of the request for review rests exclusively with the sender. A failure
to timely file the request for review will not be excused on the basis that the transmission could
not be accomplished because the Agency’s website was off tine or unavailable for some other

reason, absent a determination of techuical fatlure of the site, with notice of such posted on the

website,

(SEAL) /s/ Chhorles L. Posner

Charles L. Posner, Regional Director
Dated: October 27, 2014 National Labor Relations Board, Region 5

Bank of America Center — Tower II

100 South Chatles Street, 6th Floor

Raltimore, MD 21201
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UNITED STATES GOVERNMENT DO NOT WRITE IN THIS SPACE
NATIONAL {ABOR RELATIONS BOARD Case No, Da'e Filed
PETITION B-pe-137335 | . alas )iy

INSTRUCYIONS; Subrell an original of this Patilion fo [he NLHE Regional Ofics in the Reglon in which the employer ¢oncerned i localed.

The Pefilioner allages thal ihe following Sicumstances exist and requests that the NLRB pruceed under IS proper authority pursiiant o Section 3of he NLRA.

1. PURPOSE OF THIS PETITION (NOTE. if the petitlon lype llstsd beiow 18 R, RM, o1 RD and a charge undzr Seclion §(1)(7} of the Acl hey been [fed Invelving ihe
Empioyar named herein, [he slaterment folloming the descapbon of Ihe type of pelition shal not he deemed mado.}

RC-CERTIFICATION OF REPRESENTATYIVE - A'substanhial numbar of grnployees wish to ba raprasented for purposes of coilactivs bargaining by
Petihoner and Patitipner desires o be cartifag s fepresentalive of tha employees,

. Name of Employar Empiyer Representalive to contacl | Tel Mo,
Veolia Transportafion Melvin Barkley 301-08-7725
3 Address(es) of Eslablishment(s) involvad (Streel snd number, city, Slale, ZIP code} Fux No.
3201 Hubbard Rd., Hyaitsville, MD 20785 nona
42, Type of Establishment (Factory, ming, whofsgaler, efc) | ab  Idenllfy princlpal product or senvice Cel! No.
federal contractor transporlation services 202-719-2291
' e-Mail
mslvin, barkley@veéolialransdsv.com
5 Und involved {ln UC pwlitnn, dessribe presont basgaining und and effach description of proposad clgrificafion.) Ba. Mo, of Employess in Unil.
included' Atl fult-time and regular pari-time Road Supervisors and Safety/Trainer Supervisors ;,? sen!
employed by the Employer at ils facllities currently (ocated af 2215 Adams P1. N.E. Washingfon, Froposed (By UGAD)
D.C. and 3201 Hubbard Rd., Hyallsvilie, MD; but excluding all other empioyees, bus operators,
ulility workers, yatekeepers, office clerluals, and managers as defined in tha Acl. Bb. Is this pelilion suppores by 30%
or mora of the employees in the unit?
Y

| (If you hava checked box RC in 1 abave, cheek and cemplele EITHER itém 7a or 7b, whichever is appheable)
7a, | | Regqueslfor secognition as Bargaining Representative was made on and Employer doaciined recogniion on or about
{if no reply received, so slats).

78, [ ] Pettioner is currenily racognized as Bargaining Representative and desires certfication under the Acl,

8. Nama of Recognized or Cartied Basgaining Agenl {if none, so state} Affillation

none

Address Tal N, Dale of Recogrition or Canihcation

Celt No. Fax No e-Mail
§ Expuralion Dale of Current Contracl, i any (Menth, Day, Year) 10, if you have checked box UD Ia 1 above. show here [ha data of exceution of
agraement granling union shop (Month, Day, and Year)
14a. 1s there row a sltika or pickeling at the Employers "1 11b. =0, appreximately how many empleyses are participating?
esiatlishmenlis) mvelyed? N 0

11¢. The Employer hias been picketed by or an behal? of (Insar Name)
Sinee (Month, Day, Year)
12, Organizalions or indiduals other than Palitloner (and olher than hose named in items B anid 11c), which have claimed recopnilion as rapresentatives
and ather organizations ang indwviduals known e have a representative interasl in any employees in unit describad In tem 5 sbove, (Jf nane, o stale)
Name Address Tel No. Fax No
Cell No, a-Mall

13. Full name of party fllng pétilion {Il Jsbar arganizatlon, give RiY name, nciuding Toeal pame and number}
Amalgamated Transit Unjomn, Local 689

143 Addreas (sirest and number, clty, state and Hp) 14h Tel No, 14¢ Fax No.
2701 Whilney Place, Forestwille, MO 20747 202-368-6175 301-568-0692
14d Cell No. 14e e-Mail

76, Fult nam of nationat or vieinallonal (abor organzaiion of which Pettionsr is an afliiate or cansliuent fla de flad tn when pelition is ted by a labor eyanization)
jAmalgamated Yransit Urion A FL-cZe>

T declors fhat I have read the above petition and that the statements are trye to the best of iy Knowledge and belief.
Narma (Prni} Signalurg 4 4 vg’ / itlle
Marityn Wiillams ) j A2 union Representalve /gl AV ZEK]

Address (zireel and number, cly, slale and 21p) 4 C Tg?‘o. Fax No. /
2701 Whilney Placs, Forestville, MD 20747 200-A68-6175 301-5%8-0692
Cell No, e-ail

mwilliams@alu, oy

WILLRUL FALSE STATEMENTS ON TRIS PETITION CAN BE FUNISHED BY ITINE AND IMPRISONMENT (U,5. CODE, TITLE 18, SECTION 1001)

PRIVACY ACT STATEMENT: Solichation of the information on this form is authorized by tha Naltonal Labor Relalions Act (NLRA), 28 U.S.C, § 131 of seq
The printlzal use of the informalion Is to asslst the National Laber Relallons Board (NLRB) i pracessing unfair labor practice and refaled proceedings or
Ifigahan The rouline uses for jhe informalion are fully sei forth in the Federal Register, 71 Fed. Reg. 74242.43 (Dec, 13, 2006). Tha NLRB wi| further
explain these uses upon request, Disclosura of (hks information to Ihe NLRB ke voluntary; however, Fature o supply Lhe information will causa the NLRB 1o
deciine to invoke ils processes, 1-1092753571




UNITED STATES GOVERNMENT
NATIONAL t ABOR RELATIONS BOARL

REGION 3
BANK OF AMERICA CENTER, TOWER il Agency Website: www.nirb.gov
100 8. CHARLES STREET, STE 600 Telephone: (410)962-2822
BALTIMORE, MD 21201 Fene (410)962-2198
August 29, 2014
James N. Foster, Jr., Esq.
McMahon Berger, P.C. A
2730 North Ballas Road, Suite 200
P.O. Box 31901
Saint Louis, MO 63131-3039 .
Re:  Veolia Transportation

Case 05-RC-134211

Dear Mr. Foster:

This is to advise you that the Petitioner’s request to withdraw the petition in the above
case has been approved. '

Very truly yours,

/8 Charley L. Poswner.

Charles L. Posner
Regional Director

ce: Mr. Melvin Barkley
Veolia Transportation
3201 Hubbard Road
Hyattsville, MD 20785

Ms. Marityn Williams

Union Representative

Amalgamated Transit Union, Local 689
2701 Whitney PL

Forestville, MDD 20747-3457
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UNITED STATES GOVERNMENT DO NOTWRITE IN THIS SPACE

NATIONAL LABOR RELATIONS BOARD Casa No. Daie Fied
PETITION B - AN AN Shbivt

INSTRUCTIONS: Submit an original of lhis Peilflon lo the NLRB Regionsl Qffive in ke Region In which the employer concemsd 15 localed.

The Pelilioner allsgss ihal the loliowing sircumstances exist and requesls thst e NLRB procaed under ils proper autherity pursuant lo Section 9 ol the NLRA,

1. PURPOSE OF THIS PETITION (NOTE: If the palilion type ilstad below le RC, RM, or D and a cherge under Section B(B)(7} of ha At has been fled Involving lho
Employer named herchn, the slalsment following the descripilan of the lype of pétition ahall not be deemad made.}

RE-GERYIFICATION OF REPRESENTATIVE - A substaniial number of employees wish to be reprasentad for purposes of collenlive bargaining by
X Peiilionar and Petitioner dasires jo be cerified vs represenlative ol the employess.
2. Nama of Employer Employer Represenlelive o conlact | Tel. No.
Veolia Transportation Melvin Barkley 301-808-7725
3. Address(es) of Eslablishmeni(s) involved (Stresf end number, clly, Stafe, ZIF code) ] Fax Na, ﬁ
3201 Hubbard Rd., Hyatteville, MD 20785 . none
4a. Typa of Establshmerl (Faslory, ming, wholeseler, ete) | 4k 1enllly principal product or service Cell No.
~ ' _ 202-715-2251
Federal Contractor : Tranzportation sewvices 301-830-0764
e-Mall i
melvin barkley@veoliatransde
V.GomM
6. Unil involved #n UC petlion, descrie prestat bergaining unil and aifash deasdplipn of proposed cladficalion,) fia. Wo. of Employees In Unil:
Inciuded: Ali fuildime and regular part-time Road Supendsors and Safety/Trainer ;ge ot
Supenvisors employed by the Employer at its facilllies currently located af 2219 Proposed (By Uo/AC) N
Adams P|, N.E. Washington, D.C. and 3201 Hubbard Rd,, Hyaltsville, MD; but
exclugding all other employees, bua operetors, ufilty workers, gatekeepers, office Bb, Is (nis pelifion supported by 30%
clericals, managers. guards and suparvisors as defined by the Act, v mofe of (he ermploysea In e Lnit?

{If you hava chacked box R in 1 above, theck and complets EITHER llem 7a or 7b, whichever is applleable)

Ya. [ | Reguestiorrecognition as Bargalning Representafive was mede on and Employer deslined recognilion on or aboul
(If co reply recelved, so stala).

7b. [ 1 Peliionerls surenlly recogrized ag Bargaining Ropresanlative and desires cerification under the Acf.

B, Name of Recognized or Ceslified Bargalning Aganl (il none, so alals) Afliliaiion

None

Address Tl No, Date of Racognillon or Cerdificallon

Coll Mo, Fry Mo, e-ail
9. Expiralion Dale of Current Conlract, ITany (Monlh, Ray, Year) 10, If you hava checked box UD in 1 sbove, show here the dale of exacullon of
agreement granling vnion shop {Month, Day, and Ysar)
1. |5 thera now a atrike or plcketing st the Employer's 11b. If &0, approximalely how many empleyses are parlicipaling?
es lablishment(s) Invalved? N 0

[™1¢c, The Emplayer has boon pickaled by of on behalf of (Inserl Name}
: Slnce {Manth, Day, Year)

12. Oigenlzations or individuals olber than Pelllloner (and other than lhose named In [lems 8 and 11}, which have claimed recogniton s rapresenialives
and plher ergenizalions and Indluiduals koown (9 have & represenlalive inieresl In any employees In unit described in Ilem 5 above. (f nons, 80 siaie)

Name Address | Tel No. Fax Mo
Cgll No. e-hiall

13, Full name of party filing psiillon {{f lebor organizetlon, glve full name, Including loal name and number)
Arnajgamated Transit Unfon, Local 888

14 Address (sirent snd number, clly, atale and zIp} 14bh Tel No. 14e Fax o,
2701 Whitney Place, Forestville, MD 20747 202-368-6175 301-568-0692
14d Cali Mo, 14e e-Malt
mwilliams@atu.org

16. Full nsms of nalonal or Inlgmedional fabor organizalion of which Pelltioner 1 an alflials or consliluant flo ba flled In when psfliion Is ilod by = fabor ogansizalion)

Amalgamalsd Transit Unlon A £2 -7y 0

t I declare that T have read the above petition and that the f.ctﬂ‘[f,ﬂ;}ﬂb frud to the best of my hnowledgs sud helief,
44

Name (Pyinl} Stgnifiore , / /1 Dals Tite
Marilyn Williama Eﬂ’f/mﬁr&y’ A_/ﬁ/&,w/ fj f/%/ Unien Representative /g;’@wzg
g7 Teie il Fax No. /

Addrese (sleel end number, oy, siale and z1)
2701 Whitney Place, Farestville, MD 2074 202-388-8175 301-568-0892
Celt No. e-Mall

mwi!llamé@atu.brg

WILLTTL RALSG STATEMENTS ON THIS PETTTION CAN BE PUNISHED BY TINE AND IMPRISORMENT {U.5. CODE, TITLE 18, SECTION 1001)

PRIVACY ACT STATEMENT: Sollcitallon of the Inforrnelion on this Tom Is aulhorized by the Matlonal Labor Relalions Acl (NLRA), 2B U,3.C. § 181 of seq.
The principal use olthe Informatlon 18 19 asaizt [he Naflonal Labor Relallons Beard (NLRB} in grocessing unfalr fabor practice and relaled preceedings or
Btigation. The roullng uses for lhe information are fully set forth In the Federal Reghsler, 71 Fed. Reg. 74242-43 {Dec, 13, 2006). The NLRB will furlher
explain |hese usea upon requesl. Disciosure of this information to the NLRB is voluplary, howsvsr, Tallute lo supply the information will causa (he NLRS io
decfine fo invoke lls procesees. 1-1092753371




MooNEY, GREEN, SAINDON, MurPHY & WELCH, P.C.

LAUREN P. MCDERMOTT SUITE 400 TELEPHONE (202) 783-0010

ATTORNEY AT LAW 1920 L. STREET, N.W, ) FACSIMILE (202) 733-6088
WASHINGTON, DC 20036 -~ . _

imedermotl@mooneygreen.com INTERNET: www.Inooneygreen.con)

ANMETTED IN (X, NY AN NJ

October 7, 2014

YIA Facsimile (202) 208-3013

Mark Kalaris

Resident Officer

National Labor Relations Board
1099 14™ Street NW, Suite 6300
Washington, DC 20005

Re:  Case No. 05-RC-137335 Veolia Transportation Services, Inc. d/b/a Veolia
Transportation

Dear Mr, Kalaris:

[ write on behalf of Teamsters Local Union No. 639 (“Local 639”) in response to the
above reference RC petition. Local 639 requests to intervene in the above captioned case and be

laced on the election ballot, Attached is a copy of an authorization card from Road Supervisor
_demonstrating the required showing of interest. The original representation
card will be delivered to the Washington Regional Office tomorrow.

Additionally, attached is my notice of appearance. Please let me know if you require any
additional information. '

erely,

P Naldevets

Lauren Powel] McDermott




1111212014 Metro - About Metro - News - Metro awards new contracts for paratransit services

hMetro News Release

Fer immediate release: March 1, 2013

If7 sHRRE  of %0 &7, |[PRINT|

Metro awards new confracts for paratransit services
Shift In business model will improve service quality

Metro annaunced today that it is awarding contracts to five vendors who will provide its specialized
MetroAccess transportation service for people with disabilities for a total of $88 million dollars
annually,

Using a hew businass modsal that created three categories for proposals, the contracts are within
Matro’s current budget, and will be awarded to Veolia Transportation ($36.46 million), First Transit
{$22.07 million), and Diamond Transportation ($9.79 million) far service delivery; to MV
Transportation ($14.61 miliion) for managing the MetroAccess Call Center; and to MTM ($2.55
million} for managament of an independent quality assurance function. All contract awards will be
for five years, with a renewal option for an additional five years.

“The winnars in this process are our customers who wili receive services from companies that are
befng held to even stricter performance standards for reliability,” said General Manager Richard
Sarles. “l want to thank the Accessibility Advisary Committee for its assistance in developing higher
standards that aur new contractors are required to meet.”

The contracts pravide a new approach for determining when a parafransit vehicle Is "late," as the
contractar managing the scheduling and dispatching functions will share performance incentives
and disincentives with the confractors delivering the service to customers. Additionally, disincentives
for “excessiva” lateness are strengthened In the new confracts, Trips that are delivered 20 minutas
past the scheduled arrival time trigger the disincentive versus the previous standard of 30 minutes.
The contracts also provide stronger disincentives for setvice that drops below 90 percent an-ime,
as well as incentives for service providers that exceed reliability standards. To ensure better
compliance with customer service standards, Metro will employ & separate confractor fo monitor
quality assurance from the companies delivering service.

The contract awards mark the conelusion of a competitive process, which began with the issuance
of a request for proposals in June 2012. The proposals were judged on a "best value” basis,
meaning that both technical merit and price were considered, but with the grsater emphasis on
quality. All successful proposers will have local management for their portion of the contractad
service,

[n addition to the service caniracts, Metro will continue to fund vehicles, fuel, and insurance to
provide paratransit service at a total cost of approximately $50 per passenger. Matra Transit Palice
will eonduct fingerprint criminai background checks on all customer facing employees of the five
contractors. Metro's Access Services staff will manage the coentracts, conducting fleet inspactions,
monitoring service on the streef, and managing technology and scheduling efficiencias.

“The transition to new contractors will be relatively seamless for our customers,” said AGM for
Access Services Christian T, Kent. “We are not changing our operating policies, and the
information and phone numbers in our Customer Guide wili remain the same. Also, the
management of our Call Center and client data remains with our experienced current provider, The
real difference will be in the stronger rasources that are being dedicated for improvement of service,
and we will be halding our contractors to even higher standards of performance and sare for our
customers.”

The new contractors for service dellvery already provide paratransit services in areas acress the
U.S. Veaglia Transportation operates paratransit service in 50 locations across North America,
including Baltimore, Seattle, and Kansas City. First Transit operates the D.C. Circulator and in 37
locations, including New Jarsey, Chicago, Jacksonvilie, and Celumbus, Ohio. Diamond
Transportation is a local firm that has provided MetroAccess service since its inception in 1994,

News release issued at 3:10 pm, March 1, 2013,

Subscribe to notifications of Meiro news releases

http:/AMww wmata.com/about_metro/news/PressReleaseDetail.ofm 7ReleaselD=5447
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“DIAMOND

3 people recommend this. Be the first of your friends.

TRANSPORTATION Northern Virginia's trusted fransporiation leader since 1981

ent : Confiact i
) i

Diamond Transportation Services

Diamond Transporation offers a variety of fransportation services. Please click the tabs below to learn more.

n-Emergency Medical and Wheelchair Accessible Se

Diamond knows that specialized transpotiation needs can include far more than
regularly scheduled trips for appointments or important errands. Understanding
this, Diamond offers doar-to-door service for a host of ather impertant occasicns,
including weddings, dinner engagements, corporate outings, sporting events,
and more. Whatever the need, and no matier the number of passengers,

Diamond can handle it with its signature professionalism and courteous service.

Home Aboui Services Employment Gontact ® 2011 Diamond Transportation, All Rights Reserveig :

. Des igned, Developed an.d Hosted by VBWebSFtesgﬁ

hitp:/Mrww diam ondtransportafion.us/services.php "
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1 .
TAMON

TRANSPORTATION Northern Virginia's frusted transporiation leader since 1981

3 people recommend this, Be the first of your friends.

Home 1 About : Transportation Services i Employment E Contact }
o o O -

Diamond Transportation Services

Diamond Transporation offers a variety of iransportation services. Please click the tabs below to leam more.

: Charter s School Transportation

School Transportation Services

Area schools have come %o rely on Diamond for the safe and rellable
transportation of children with specialized needs, All Diamond drivers must
undergo rigorous fraining—including safety and sensitivity courses—and must
pass police background checks as well as regular and randomized drug
screening tests. Diamond management takes seriously its responsibility in the

franspottation of individuals with specialized needs, especially children. Such

attention fo safety has made Diamond a trusted transportation leader among

Northern Virginia's school systems.

:  Home Abguf  Services Employment  Contact © 2011 Diamand Transportation, All Rights Reserved

' Deé.igned, Developed and Hosted by iB_WebSifes;n@t

http:fwww diamondtransportation.us/services.php 1M
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: i - I ] - 17 people recommend this. Be the first of your friends.
1

TRANSPD Northern Virginia's trusted {ransportation leader since 1981

Home ‘f About i Transportation Services % Employment I Contaci 1
; | . . oo e oo |

Welcome to Diamond Transportation

Since 1981, Northern Virginia has relied on the legendary professionalism of Diamond Transportation Services to move customers
safely and securaly throughout aur communities. Whether the nead is wheelchair accessible vans, expertise in agsisting individuals
with specialized needs, services for persons with intellectual disabilities, shuttle bus operations or transportation managsment,
Diamond's highly trained personnel are always focused on safety, accountability and courteousness.

As one of the longest-serving paratransit companies in Northern Virginia, Diamond is an award-winning transperiation operator
recognized as a lsader in its field, both in its own community and among industry peers across the country. With its headquarters
and training center in Northern Virginia, Diamond is proud to have grown from among the area’s very first paratransit operators to a
major transportation provider and the recipient of numercus local and national awards in this vitally important service industry.

Qur Mission

Diamond Transportation Services is dedicated to providing Northern Virginia’s safest, most reliable, and most cost-competitive
transportation options for the disabled and the elderly, as well as for companies and organizations in need of specialized routes and
sefvices, including shuitle operations.

Home About Services Employment Contact © 2011 Diamond Transportation, All Rights Reserved

B -.'Designed, Developed and Hosted by VBWekSites.net - '

http:/fwww diamaondtranspartation.us/ 1M




